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The federal scheme for the investigation and sanction of scientific 
misconduct has undergone a number of changes. This article uses 
specific examples to examines the history of scientific 
misconduct, the current federal policies and procedures dedicated 
to its discovery and prevention, and the principal actors in the 
current federal scheme. Specifically, the article focuses on the 
case of Thereze Imanishi-Kari, which began in the old federal 
scientific misconduct scheme, and was concluded in the current 
scheme. The author discusses how repercussions from this case 
may even prompt reforms of the current scheme. 
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at employment under Title VII of the Civil Rights Act of 1964, 
emphasizing the recent Taxman v. Board of Education of the 
Township of Piscataway decision. Also explored are the legal 
implications of the Hopwood and Podboresky decisions as well as 
diversity as a rationale for affirmative action. The article 
concludes by offering guidance on what types of programs and 
activities will withstand the current level of judicial scrutiny. 
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THE FEDERAL GOVERNMENT AND SCIENTIFIC 
MISCONDUCT PROCEEDINGS, PAST, PRESENT 
AND FUTURE AS SEEN THROUGH THE 
THEREZA IMANISHI-KARI CASE 


DEBRA M. PARRISH™ 


I. The History of the Federal Scheme for Scientific 
Misconduct Proceedings 
A. Early Cases 
B. The Legislative Response 
II. The Current Regulatory Structure 
A. Federal Agencies 
B. Advisory Panels 
C. Definitional Debate 
D. The Current Process 
1. Institutional Responsibilities 
2. ORI Review and/or Investigation 
3. Sanctions and Publication. 
4. The DAB Hearing 
a. The Process Generally 
b. Problems With the DAB Process 
(1) No Scientist on the RIAP 
(2) Proving No Honest Error 
(3) Credibility Given to ORI Witnesses 
(4) No Negative Inference from Missing 
Research Records 
(5) Failure of the RIAP Members to Attend 
the Hearing 
Ill. The Thereza Imanishi-Kari Case 
. The Institutional Investigations 
. The Initial NIH Investigation 
. The ORI Investigation 
. The DAB Hearing 
1. Pre-Trial Rulings 





* Debra M. Parrish is a partner at the Pittsburgh law firm of Titus & McConomy. She is a 
member of the patent bar; her practice includes a focus on research integrity issues. The author 
wishes to thank Alex W. Parrish for his insightful comments and Diane L. Marshall for her 
invaluable assistance. 

Because of the specialized nature of some of the cases discussed in this article, those cases 
are not available in standard legal publications. Where that is true, the cases in question are on 
file with the author. Most of them are also available on the DAB web site. 
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a. Statement Regarding the Request 
for a Hearing 
b. Discovery Gamesmanship 
c. Exclusion of Evidence ORI Designated 
Relevant 
d. The Appointment of a Scientist to 
the Panel 
2. The Hearing 
3. The Post-Hearing Phase: The DAB Decision 
a. Factual Findings 
(1) The Prior Reviews 
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b. The Standard of Proof 
c. The Decision’s Tone 
d. Why ORI May Have Lost 
IV. The Future 
A. Improvements Already Made 
B. ORI’s Review 
C. The Definition Debate 
D. Future Hearings 
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The following article discusses the development of federal policies and 
procedures for responding to scientific misconduct particularly with 
reference to the recent Thereza Imanishi-Kari case. Specifically, the article 
examines the history of scientific misconduct, the current federal policies 
and procedures, and the principal actors in the current scheme for 
responding to an allegation of scientific misconduct. Using examples from 
scientific misconduct cases resolved under the current procedure, the article 
explores deficiencies in the past and current responses to scientific 
misconduct. The article concludes by examining and discussing some of 
the incentives for changing the current system and proposes solutions that 
address some of these problems. 

The case of Thereza Imanishi-Kari (“TIK”), also known as the “TIK 
case,” is particularly instructive because it began under the old federal 
scheme for responding to scientific misconduct and concluded under the 
current regime. Repercussions from the final decision of the TIK case may 
prompt some reforms in the current system. Thus, this article explores the 
TIK case in depth for what it teaches us about the old system, the current 
system, and the future system. Why the case took so long to get to a result, 
and how the process might be improved to avoid some of the problems 
encountered during that case, are discussed here. 


I. THE HISTORY OF THE FEDERAL SCHEME FOR SCIENTIFIC MISCONDUCT 
PROCEEDINGS 


A. Early Cases 


Public awareness of “scientific misconduct” came through a series of 
cases that received attention in the popular press in the mid-1970’s and the 
early 1980’s. In 1974, William Summerlin of the Sloan-Kettering Institute 
painted laboratory mice while faking the results of skin graft experiments.’ 
In 1978, a group of clinical cancer researchers at Boston University, under 
the direction of Marc Strauss, admitted falsifying clinical research data.’ In 
1980, Elias Alsabti engaged in a massive plagiarism scheme in which he 
attached his name to published papers written by others and submitted 
them to obscure journals as his own.’ In 1981, a researcher at Harvard 
Medical School, John Darsee, admitted faking experiments on cardiology 
research,’ and a researcher at Cornell University, Mark Spector, was alleged 
to have falsified experiments on cancer research.° 





1. See JOSEPH HIXSON, THE PATCHWORK MOUSE (1976). 

2. See 47 Fed. Reg. 25413 (1982). 

3. See William J. Broad, Would-be Academician Pirates Papers, 208 SCIENCE 1438, 1440 
(1980). 

4. See 48 Fed. Reg. 30764 (1983). 

5. See Jeffery L. Fox, Theory Explaining Cancer Partly Retracted, CHEMICAL AND 
ENGINEERING NEWS, Sept. 7, 1981, at 35-36; Nicholas Wade, The Rise and Fall of a Scientific 
Superstar, 91 NEW SCIENTIST, Sept. 24, 1981, at 773, 781; Kevin McKean, A Scandal in the 
Laboratory, DISCOVER, Nov. 1981, at 18-23. 
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B. The Legislative Response 


These cases piqued Congressional interest in the problem. In 1981, the 
House Science and Technology Subcommittee on Investigations and 
Oversight held hearings on scientific misconduct.® In 1985, Congress 
enacted the Health Research Extension Act which required that institutions 
applying for Public Health Service (“PHS”) research funds provide an 
assurance to PHS that they had established policies and procedures for 
responding to allegations of scientific misconduct and report to the 
Secretary of Health and Human Services any investigations which “appear 
substantial.”” The Act also directed the National Institutes of Health (“NIH”) 
to establish a process for receiving and acting on reports of scientific 
misconduct.’ Additional Congressional hearings’ addressed various issues 
and often focused on specific cases. The TIK case was the subject of 
Congressional hearings in April 1988," May 1989,"* May 1990,” and August 
1991,” and it was the subject of multiple meetings between Congressional 
staff and responsible agency personnel. 


II. THE CURRENT REGULATORY STRUCTURE 
A. Federal Agencies 
Congressional interest in this area was matched by agency activity. In 


1982, the NIH established an “ALERT” system that contained information 
on scientists who were the subjects of misconduct investigations.” Also in 


1982, after the House hearings, the Assistant Secretary for Health directed 





6. Fraud in Biomedical Research, 1981: Hearings Before Subcommittee on Investigations 
and Oversight, Committee on Science and Technology, House of Representatives, 97th Cong. 
(March 31 and April 1, 1981). 

7. PHS Act § 493, 42 U.S.C. § 289b (1985). 

8. Id. 

9. Congressional hearings on scientific misconduct were held in April 1988, May 1988, 
September 1988, May 1989, June 1989, May 1990, May 1991, April 1994 and June 1994. 

10. The April 12, 1988 hearing focused on the NIH investigation of the case involving TIK. 
The Subcommittee members attacked the MIT, Tufts and NIH investigations of that case. 

11. Two hearings were conducted on May 4 and 9, 1989. 

12. Hearings were conducted on May 14, 1990 and May 26, 1990 regarding the Secret 
Service’s analysis of TIK’s notebooks. 

13. Aug. 1, 1991. 

14. See e.g., Philip J. Hilts, Health Official Concedes Mishandling of Inquiry, N.Y. TIMES, 
Aug. 2, 1991 at B-6; Letter from John Dingell to William Raub (Jan. 4, 1990) (copy on file with 
author). 

15. 47 Fed. Reg. 20381, 20382 (1982). Agencies that granted federal funds could consult 
the ALERT system to determine whether a potential awardee’s name appeared therein. If an 
awardee’s name appeared in the ALERT system, the agency might take action to protect federal 
funds, e.g., include as a condition of the award of federal funds that such funds be returned 
upon a finding of scientific misconduct. 
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NIH to assume primary responsibility for developing policies and proce- 
dures for responding to possible scientific misconduct in research funded 
by PHS.” In July 1986, PHS published in the NIH Guide for Grants and 
Contracts interim policies and procedures for responding to allegations of 
scientific misconduct. These policies included a definition of scientific 
misconduct.” In September 1988, PHS published a Notice of Proposed 
Rulemaking and sought public comment on the development of regulations 
for scientific misconduct.” In August 1989, PHS published its final rule, 
“Responsibilities of Awardee and Applicant Institutions for Dealing with 
and Reporting Possible Misconduct in Science.”** Meanwhile, in February 
1987, the National Science Foundation (“NSF”) published proposed rules 
and regulations for handling allegations of misconduct in science.”” In July 
1987, NSF issued final rules and regulations.” The NSF adopted a different 
definition of scientific misconduct than that promulgated by PHS, in part 
to reflect its different funding mission and approach to these cases.” 
Thus, the Department of Health and Human Services (“HHS”), more 
specifically PHS, predominantly through the activities of its constituent 
agencies, has had primary responsibility for developing the policies and 
procedures related to scientific misconduct. Before 1989, NIH was the PHS 
agency most involved in responding to allegations of scientific misconduct. 
Between January 1982 and April 1988, NIH was involved in 102 scientific 
misconduct cases.”* Other PHS agencies, including the Alcohol Drug Abuse 
and Mental Health Administration (‘ADAMHA”)* and the National 





16. Edward N. Brandt, Jr., PHS Perspectives on Misconduct in Science, 98 PUBLIC HEALTH 
REPORTS, at 136-40 (March-April 1983). 

17. 15 NIH GUIDE FOR GRANTS AND CONTRACTS, POLICIES AND PROCEDURES FOR DEALING WITH 
POSSIBLE MISCONDUCT IN SCIENCE, NO. 11 (July 18, 1986). 

18. Responsibilities of PHS Awardee and Applicant Institutions for Dealing With and 
Reporting Possible Misconduct in Science, 53 Fed. Reg. 36347 (1988) (to be codified at 42 C.F.R. 
pt. 50). 

19. 54 Fed. Reg. 32446-32451 (1989) (to be codified at 42 C.F.R. pt. 50). 

20. Misconduct in Science and Engineering Research, 52 Fed. Reg. 4158-61 (1987) (to be 
codified at 45 C.F.R. pt. 689). 

21. Misconduct in Science and Engineering Research, 52 Fed. Reg. 24466-70 (1987) (to be 
codified at 45 C.F.R. pt. 689). 

22. The 1987 NSF definition of misconduct, which has since been modified by NSF, was 
as follows: 

Misconduct means: (1) fabrication, falsification, plagiarism, or other serious 

deviation from accepted practices in proposing, carrying out, or reporting results from 

research; (2) material failure to comply with federal requirements for protection of 

researchers, human subjects, or the public for ensuring the welfare of laboratory 

animals; or (3) failure to meet other material legal requirements governing research. 
45 C.F.R. § 689.1 (1987). 

23. Richard P. Kusserow, Misconduct in Scientific Research, Report by OIG (Office of the 
Inspector General) Washington, DC. OAI-88-07-00420 (1989). 


24. See, e.g.,C. Norman Stanford, Stanford Inquiry Costs Doubt on 11 Papers, SCIENCE, Nov. 
4, 1988, at 659-61. 
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Institutes of Mental Health (“NIMH”),” were involved in scientific 
misconduct cases, albeit to a lesser degree. 

In 1989, in an effort to bring uniformity to the PHS response to 
scientific misconduct, PHS established the Office of Scientific Integrity 
(“OSI”) and the Office of Scientific Integrity Review (“OSIR”).”° OSI was a 
subdivision of NIH while OSIR hierarchically was located in the Office of 
the Assistant Secretary for Health. OSI was physically located on the NIH 
campus and was primarily responsible for investigating allegations of 
scientific misconduct and reviewing institutional reports of institutional 
investigations. OSIR provided an oversight function for OSI activities, 
reviewed OSI recommendations regarding findings of scientific misconduct, 
and developed policies relating to scientific misconduct. After strident 
criticism of OSI’s operation, which included allegations of leaks to the 
press,”’ of a style of investigation that resulted in findings of scientific 
misconduct that lacked evidentiary support,” and of conflict of interest in 
investigating intramural PHS scientists,” the PHS agencies responsible for 
scientific misconduct were reorganized. In June 1992, OSI and OSIR were 
abolished and the Office of Research Integrity (“ORI”) was created.*° 
Furthermore, PHS, in reaction to pressure from the scientific community, 
announced that it would provide hearings on its findings of scientific 
misconduct before an independent body of HHS, the Departmental Appeals 
Board (“DAB”).** 





25. See, e.g., Alun Anderson, Criminal Charge in Scientific Fraud Case, NATURE, April 1988, 
at 670; Marcia Barinaga, NIMH Assigns Blame for Tainted Studies, SCIENCE, August 25, 1989, 
at 812. 

26. 54 Fed. Reg. 11080 (1989). 

27. See, e.g., Christopher Anderson, FBI Investigating NIH Leaks, 356 NATURE 186 (1992); 
Barbara J. Culliton, Leaked Report Queries Gallo Patent, 352 NATURE 555 (1991); Malcolm 
Gladwell, FBI Probes NIH Leaks of Science Fraud Files, WASH. POST., March 13, 1992, at A-3; 
David P. Hamilton, FBI Investigates Leaks at OSI, 255 SCIENCE 1503 (1992); David P. Hamilton, 
FBI Pursues Leak of Documents in Science Misconduct Inquiries, N.Y. TIMES, Mar. 13, 1992 at 
A15; David P. Hamilton, HHS Considers a Crackdown on Leakers of Fraud Report, 252 SCIENCE 
1365 (1991); Philip J.Hilts, FBI Pursues Leak of Documents in Science Misconduct Inquiries, N.Y. 
TIMES, March 13, 1992, at A5. 

28. See, e.g., Bruce Agnew, OSI, Heal Thyself: Misconduct Office Sets Out on the Road to 
Self-Reform, 43 JOURNAL OF NIH RESEARCH 33 (1992); Bruce Agnew, Misconduct in the 
Prosecution of Misconduct, 5 JOURNAL OF NIH RESEARCH 10 (1993); Deborah M. Barnes, Focus on 
Fraud Shifts From the Conduct of Science to the Conduct of Investigations, 3 JOURNAL OF NIH 
RESEARCH at 35-37 (1991); David P. Hamilton, Fraud Office Besieged, 251 SCIENCE 1011 (1991); 
David P. Hamilton, NIH Challenged Over Secrecy of Misconduct Conclusions, 251 SCIENCE 863 
(1991); 

29. This conflict exists for all institutions investigating their own scientists and the 
existence of OSIR was not believed to provide a sufficient review of the OSI investigations to 
counteract this conflict. 

30. Public Health Service, Statement of Organization, Functions and Delegations of 
Authority, 57 Fed. Reg. 24262 (1992). 

31. Opportunity for a Hearing on Office of Research Integrity Scientific Misconduct 
Findings, 57 Fed. Reg. 53125 (1992). 








1998] SCIENTIFIC MISCONDUCT 587 


Within HHS, ORI is located in the Office of Public Health and Science. 
ORI has three divisions/branches: the Division of Research Investigations 
(“DRI”), which essentially assumed the functions of OSI, investigates 
allegations of scientific misconduct and reviews institutional reports of 
institutional investigations; the Division of Policy and Education (“DPE”), 
which essentially assumed the functions of OSIR,” is responsible for policy 
development and ORI publications, and reviews institutions’ policies and 
procedures for compliance with federal regulations; and the Research 
Integrity Branch of HHS’s Office of General Counsel, which provides advice 
on the legal issues the cases present and represents ORI in hearings before 
the HHS Departmental Appeals Board. 

As noted above, in 1992, PHS decided to begin offering hearings on 
scientific misconduct before the DAB, an independent fact-finding body. 
Organizationally, the DAB is located in the Office of the Secretary of Health. 
ORI selected the DAB to conduct the hearings based on the DAB’s prior 
experience with debarment and fraud cases for HHS, including scientific 
misconduct cases presented by other agencies.** 


B. Advisory Panels 


In an attempt to solicit input on and acceptance of the PHS policies and 
procedures for responding to scientific misconduct, HHS convened various 
advisory bodies. The PHS Advisory Committee on Scientific Integrity 
provided advice to OSI, OSIR and the fledgling ORI organization, including 
advice on the definition of scientific misconduct and the roles of the 
institution, federal government, journals and professional societies, in 
responding to allegations of scientific misconduct. It was chartered in 
December 1989 and disbanded in September 1993. 

HHS chartered the Commission on Research Integrity (“CRI”) in 
November 1993 to provide input and advice to ORI after soliciting input 
from the broader scientific community.” After conducting symposia around 
the country on the issue of scientific misconduct, it produced a report 
containing thirty-three specific recommendations regarding federal policies 
and procedures related to misconduct.** The CRI Report was forwarded to 
the Secretary of Health and an ad hoc working group reviewed the report 





32. Note, however, that DPE did not assume the oversight function of DRI that OSIR had 
over OSI. 

33. Specifically, the DAB was involved in In re Robert Edward McCaa, Ph.D., DAB Decision 
No. 823 (Jan. 12, 1987) (finding misconduct); In re Dr. C. David Bridges, DAB Decision No. 1232 
(Mar. 7, 1991) (finding misconduct); and In re Michael E. Trulson, Ph.D., DAB Docket No. 91- 
106 (settled before the conclusion of the case). 

34. See Charter, Advisory Committee on Scientific Integrity, approved Feb. 20, 1992. 

35. 58 Fed. Reg. 66009 (1993). 

36. COMMISSION ON RESEARCH INTEGRITY, US DEPT OF HEALTH AND HUMAN SERVICES, PUBLIC 
HEALTH SERVICE, INTEGRITY AND MISCONDUCT IN RESEARCH, REPORT TO THE SECRETARY OF HEALTH 
AND HUMAN SERVICES, THE HOUSE COMMITTEE ON COMMERCE AND THE SENATE COMMITTEE ON 
LABOR AND HUMAN RESOURCES, WASHINGTON, DC (1995) (hereinafter the “CRI Report”). 
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and made recommendations to the Secretary regarding which aspects of the 
report it believed should be implemented.” Based on those recommenda- 
tions, the ORI planned to propose an Advance Notice of Proposed 
Rulemaking soliciting comments on various aspects of the CRI’s recommen- 
dations. However, the scientific community’s reaction and federal 
response indicate that many of the CRI’s recommendations, most impor- 
tantly its recommendation regarding a new definition of scientific miscon- 
duct, will not be accepted or implemented.*® 


C. Definitional Debate 


Because the federal definition of misconduct delineates which conduct 
will invite federal oversight and sanction and which conduct will be left to 
the research community to address without federal involvement, a central 
issue in the scientific misconduct debate has been the federal definition of 
scientific misconduct. ORI and NSF, the two federal agencies that have 
taken the lead in creating policies and procedures for scientific misconduct, 
have adopted different definitions,“” and the definitions used by other 
federal agencies are different from those of ORI and NSF.** Further, under 
NSF and PHS policies, institutions are free to adopt a definition of 
misconduct that is broader in scope than the agencies’ definitions. To date, 
no consensus exists on the definition of scientific misconduct. Variations 
exist among the institutions, the federal agencies, federal advisory bodies 
and research societies. 

The CRI recommended that the federal government adopt a single 
definition of scientific misconduct.“ The White House Office of Science 
and Technology Policy (“OSTP”) has been working on such a uniform 





37. See Implementation Proposals on Recommendations by the Commission on Research 
Integrity (June 14, 1996). 
38. Id. at 8, 14, 17, and 24-27. 
39. See, e.g., THE SCIENTIST, January 22, 1996, at 1 and Frederick Grinnell, Ambiguity in the 
Practice of Science, 272 SCIENCE 333 (1996). 
40. NSTC states: 
Misconduct means: (1) [flabrication, falsification, plagiarism, or other serious 
deviation from accepted practices in proposing, carrying out, or reporting results from 
activities funded by NSF; or (2) [rjetaliation of any kind against a person who 
reported or provided information about suspected or alleged misconduct and who has 
not acted in good faith. 
45 C.F.R. § 689.1 (1991). 
PHS defines scientific misconduct as: 
fabrication, falsification, plagiarism, or other practices that seriously deviate from 
those that are commonly accepted within the scientific community for proposing, 
conducting, or reporting research. It does not include honest error, or honest 
differences in interpretations or judgments of data. 
42 C.F.R. § 50.102 (1993). 
41. For example, the United States Department of Agriculture has a different definition. 
See USDA Directive 129 at E.5. 
42. See CRI Report at ix and 35. 








1998} SCIENTIFIC MISCONDUCT 589 


definition since February 1990.** Nonetheless, because it is estimated that 
approximately seventy federal agencies with different political agendas and 
concerns would have to agree to such a definition, no single definition has 
been promulgated or accepted. In April 1996, partially in response to the 
CRI Report, the OSTP reinvigorated its attempts to craft a federal definition 
of scientific misconduct. It formed a Research Integrity Panel to “examine 
the definition of research misconduct as it addresses behavior that affects 
the scientific record and make recommendations on policy guidelines on 
how to respond to allegations of research misconduct.”“ 

After OSTP’s Research Integrity Panel completed its investigation, it 
began informal briefings of the members of the National Science Technology 
Council (“NSTC”), whose members are predominantly heads of federal 
departments. The federal departments have engaged their agencies to 
provide input on the proposed federal definition. Presumably, OSTP or the 
members of NSTC will solicit input from the academic and scientific 
communities. If the Research Integrity Panel’s recommendations are not 
modified or stalled, OSTP formally will present its recommendations to 
NSTC for approval. Accordingly, the process promises to be a lengthy one 
that is in its nascent stages.” 


D. The Current Process. 


The process now applied to allegations of scientific misconduct requires 
a series of steps to be taken by several different actors. The following will 
focus on the HHS process. 


1. Institutional Responsibilities 


Under PHS and NSF regulations, institutions receiving federal funds 
have primary responsibility for investigating allegations of scientific 
misconduct and adhering to the federal regulations for such inquiries and 
investigations.“ Although some initial investigations are performed by ORI, 
over 85% of allegations of scientific misconduct are investigated by 
institutions.”” Institutions receiving federal funds from HHS must file an 





43. Dr. James Wyngaarden formed an OSTP working group in February 1990 which 
proposed a definition and model policy. 

44. Presentation by France E. Cordova to NIH Directors Advisory Committee, June 17, 1996 
entitled “NSCT Initiative in Defining Research Misconduct.” 

45. An unfortunate by-product of OSTP’s re-activated involvement in the definition and 
policies of research misconduct has been ORI’s decision to delay publishing its Advance Notice 
of Proposed Rulemaking on the definition proposed by the CRI, thereby further delaying ORI’s 
action on the issue. See e-mail from Chris Pascal, Acting Director ORI, of April 7, 1997 
(available from author) stating that DHHS will wait for a formal recommendation on a 
government-wide definition of scientific misconduct before ORI proposes a definition in the 
Federal Register. 

46. See 42 C.F.R. § 50.101-105 and 45 C.F.R. § 689.3. 


47. Implementation Proposals on Recommendations by the Commission on Research 
Integrity at 15. 
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“assurance” with HHS stating that the institution has adopted policies and 
procedures for responding to allegations of scientific misconduct.* The 
basic elements of those processes and policies are prescribed by federal 
regulation.” Institutions must file an annual “activity report” stating how 
many inquiries and investigations were conducted on allegations of 
scientific misconduct. 


2. ORI Review and/or Investigation 


ORI reviews institutional reports of investigations of scientific 
misconduct for thoroughness, competency, and lack of bias in conducting 
the investigation.” ORI may accept, reject, or modify an institutional 
finding of scientific misconduct as a basis for a federal finding of miscon- 
duct.” If the institution found no misconduct and ORI agrees with both that 
finding and the sufficiency of the investigation, ORI issues an oversight 
report accepting the institutional findings and the case is closed. If the 
institution found no misconduct and ORI believes that a federal finding of 
misconduct is warranted, ORI may (1) conduct its own analysis of the facts 
discovered during the institutional investigation, (2) request that the 
institution conduct an additional investigation, or (3) decide to conduct its 
own investigation to support a federal finding of scientific misconduct. A 
significant criticism of the PHS response to scientific misconduct has been 
the length of time that it has taken ORI and its predecessor organizations to 
complete their review and investigation processes. 

If ORI accepts an institutional finding of scientific misconduct as a 
basis for a federal finding, or concludes that a scientist committed scientific 
misconduct after an ORI investigation, the scientist will be sent a letter 
asking the scientist if he or she wants to execute a Voluntary Exclusion 
Agreement (“VEA”), in which he or she admits the scientific misconduct 
and accepts the proposed sanctions.” The letter also notifies the scientist 
that if the scientist chooses not to execute the VEA, he or she may be 
entitled to a de novo hearing before the DAB. If the scientist executes the 
VEA, the case is closed and the findings are publicized as discussed below. 
If the scientist does not execute a VEA, a “charge letter” is issued and the 
Respondent is notified of the ORI-proposed findings. The request for a 
hearing must be filed within 30 days of the notice of the opportunity for the 





48. See 42 C.F.R. § 50.103. Currently, this assurance is provided on the coversheet of new 
grant applications and need not be filed separately with ORI. 

49. See 42 C.F.R. § 50.103(d). Note that institutions can and do adopt definitions of 
misconduct that are broader, i.e., encompass more conduct, than the federal definitions. 

50. See 42 C.F.R. § 50.104(a)(6). 

51. Id. As discussed above in Part II, section C, institutions may have adopted a definition 
of scientific misconduct that is different than the PHS definition of misconduct. Accordingly, 
ORI evaluates the findings to determine whether they would support a finding of misconduct 
as defined by the PHS. 

52. VEA’s are often proposed to the accused scientist during ORI’s review. If a VEA is 
offered before ORI completes its review, it may not include an admission of misconduct. 
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hearing. Thus, all ORI cases making a federal finding of misconduct are 
resolved by (1) execution of a VEA, (2) DAB hearing, or (3) acceptance of the 
findings based on the accused scientist’s failure to request a hearing within 
30 days.” 

It is at this portion of the ORI process that the scientific community has 
leveled its most strident criticism. The early misconduct investigations that 
were performed by ORI’s predecessor organization, OSI, often were 
conducted by untrained staff, did not incorporate common elements of due 
process, and some findings of scientific misconduct were based on scant 
evidentiary support. ORI inherited many of these cases. Thus, to a certain 
extent, some of the criticism of ORI stems from its inability to correct some 
of the deficiencies of the investigations of these older cases. Nonetheless, 
ORI has taken an unacceptable length of time to investigate and review 
cases; among the most extreme examples are the ten-year plus investigations 
of the Gallo,** Popovic,” and TIK cases.*° 


3. Sanctions and Publication 


ORI may impose a variety of sanctions when it makes a finding of 
scientific misconduct. Those sanctions may include affirmation of the 
institutional sanctions, prohibition from serving on a PHS advisory 
committee, supervision of research, certification of grant applications, 
certification that the individual is subscribing to appropriate norms within 
the scientific community, and/or debarment from receiving federal funds for 
a period of years (typically three). 

After an ORI finding of scientific misconduct becomes final, the name 
of the guilty scientist, the name of the institution employing the scientist, 
and the finding of scientific misconduct are publicized in (1) the ORI 
Newsletter, which is sent to over 3,000 institutions and individuals; (2) the 
ORI Annual Report; (3) the NIH Guide to Grants and Contracts; it is now 
electronically available, but it was previously sent to over 34,000 addresses; 
and (4) the Federal Register. In contrast, NSF does not publicize the names 
of the individuals it finds guilty of scientific misconduct except in the 
GAO/GPO debarment book. NSF reports its misconduct findings in an 
anonymous form in semiannual reports to Congress.” 





53. Note that after ORI received adverse rulings from the DAB, three ORI-proposed findings 
of scientific misconduct were withdrawn before a hearing was conducted. See In re Margit 
Hamosh, Ph.D., DAB Docket No. A-93-56, In re Maie Elkassaby, DAB Docket No. A-93-168 and 
In re Dr. Robert C. Gallo, DAB Docket No. A-93-91. 

54. In re A. Robert C. Gallo, DAB Docket No. A-93-91. 

55. In re Mikulas Popovic, M.D., Ph.D., DAB Decision No. 1446 (Nov. 3, 1993). 

56. This delay has varied and currently the review time for institutional investigations is 
down to 10-12 months. See ORI NEWSLETTER March 1997, at 1. 

57. These reports are entitled, “Office of Inspector General, National Science Foundation, 
Semiannual Report to the Congress.” 
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4. The DAB Hearing 


The next step, if a Respondent appeals the finding of misconduct, is a 
hearing before a special body within HHS. 


a. The Process Generally. 


The DAB hearing for proposed HHS findings of scientific misconduct 
follows informal guidelines entitled “Guidelines, Hearings Before the 
Research Integrity Adjudications Panel” (the “RIAP Guidelines”).** If a 
Respondent requests a hearing within 30 days, the DAB will schedule a 
preliminary conference, typically within two weeks of the request. The 
DAB assigns three members who will serve on the Research Integrity 
Adjudications Panel (the “RIAP”) and hear and decide the dispute.*® During 
the preliminary conference, the RIAP establishes schedules and reviews 
legal and factual issues. Post-hearing briefs on legal issues and proposed 
findings of fact and conclusions of law are submitted by both parties after 
the hearing. The RIAP then issues its finding which becomes the final 
finding in the case for HHS. Only the Respondent may appeal the finding 
to a court of competent jurisdiction. 


b. Problems With the DAB Process. 


Before the TIK hearing, the DAB had ruled against ORI in two high 
profile cases, Sharma® and Popovic,” and had forced ORI’s withdrawal of 
another high profile case, the Gallo case. Beginning with the rulings in 
Sharma—the first case presented to the DAB by ORI—the pre- and post- 
hearing rulings in these cases highlighted problems in both ORI and the 
DAB’s processes. Although ORI may suffer some criticism for selecting a 
hearing process ill-suited for its intended function in the face of many 
unknowns, the greatest criticisms against ORI and/or HHS should be for the 
failure to amend the process after the deficiencies became apparent. The 
significant problems that ORI encountered in the prior hearings were: (1) 
the DAB’s refusal to add a scientist to the RIAP; (2) the requirement that ORI 
prove the Respondent’s intent to deceive and that honest error had not 
occurred; (3) the DAB’s presumption of improper influence by ORI of ex- 
perts it presented, without a concomitant presumption against the Respon- 
dent’s experts; (4) the DAB’s refusal to draw a negative inference from lack 





58. Notice, U.S. Dep’t of Health and Human Services, Opportunity for a Hearing on Office 
of Research Integrity Scientific Misconduct Findings, 57 Fed. Reg. 53,125 (1992). 

59. See RIAP Guidelines, at IV. 

60. In re Rameshwar K. Sharma, Ph.D., DAB Decision No. 1431 (Aug. 6, 1993). 

61. In re Mikulas Popovic, M.D., Ph.D., DAB Decision No. 1446 (Nov. 3, 1993). 

62. See Gallo, DAB Docket No. A-93-91. ORI also had been forced to withdraw findings 
of scientific misconduct in two lesser known cases, Hamosh, DAB Docket No. A-93-56, and 
Elkassaby, Board Docket No. A-93-168. 
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of primary data; and (5) the failure of the RIAP members to attend the entire 
hearing. The following section explores those issues and their impact. 


(1) No Scientist on the RIAP 


Although requests had been made to appoint a scientist to the RIAP in 
cases before TIK,™ and although the RIAP Guidelines explicitly provide for 
the appointment of a scientist,“* the DAB generally did not make such an 
appointment in the early cases.” Following the DAB’s repeated refusal to 
add a scientist, the RIAP Guidelines were amended to explicitly state that 
if either party, ORI or the Respondent, requested that a scientist be 
appointed to the RIAP, one would be appointed.” However, after the RIAP 
Guidelines were amended, when ORI requested that a scientist be appointed 
to the RIAP, the DAB required ORI to provide a justification for the 
inclusion of a scientist and then tentatively refused to appoint one.” 
Consequently, although a scientist was appointed in the TIK case, it remains 
unclear whether the DAB will appoint a scientist in future cases.” 

This lack of scientific expertise has had a significant impact on the 
cases, e.g., a significant amount of time must be spent teaching basic science 
to the DAB before the science at issue may be broached. Further, it is 
difficult to convey the ethos of the scientific community to a body that has 
no reference point for such an ethos.” Accordingly, the lack of scientific 
expertise on the panel protracts and distracts the proceeding while basic 
scientific concepts and cultural norms are taught. This consumes the 
limited resources of ORI, the accused scientist and the RIAP. 


(2) Proving No Honest Error 


The PHS definition of scientific misconduct explicitly excludes “honest 
error.” Further, it is generally understood that error is a natural part of the 





63. See, e.g., Hamosh, DAB Docket No. A-93-56, and Sharma, DAB Decision No. 1431 (ORI 
submission of May 7, 1993). 

64. See RIAP Guidelines at IV, stating: “Upon the request of either party, one of the other 
two Panel Members for the case will be a scientist or other expert from outside the Board.” 

65. See Sharma, DAB Decision No. 1431, Summary of Telephone Conference (May 12, 
1993), and Hamosh, Board Docket No. A-93-56, Ruling on Respondent’s Motion (Aug. 31, 1993). 
The DAB agreed to appoint a scientist in the Gallo case before ORI withdrew its findings. See 
Gallo, DAB Docket No. A-93-91, Appointment of Scientist to Panel (Sept. 10, 1993). 

66. Notice, U.S. Dep’t of Health and Human Services, Hearing Procedures for Scientific 
Misconduct, 59 Fed. Reg. 29,809 (1994). 

67. See In re Catherine Kerr, DAB Docket No. A-95-123, Ruling of Respondent's Motion to 
Dismiss for Lack of Jurisdiction; Notice of Further Procedures (Aug. 16, 1995). 

68. A scientist was appointed in the Angelides case. See In re Kimon J. Angelides, Ph.D., 
DAB Docket No. A-97-98 (Decision pending). 

69. See Debra Parrish, Improving the Scientific Misconduct Hearing Process, 277 JAMA 
1315-19 (1997), for a more detailed discussion of the import and effect of failing to include a 
scientist on the RIAP. 
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scientific process. Through pre- and post-trial rulings in the pre-TIK cases, 
the DAB declared that for ORI to establish scientific misconduct, ORI must 
prove a negative, i.e., that honest error had not occurred. The DAB required 
ORI to prove not simply that “errors” had occurred, but that the “errors” 
were intentional.” The DAB expected that if scientists lied in their grant 
applications, they would have a well-constructed falsehood” and deceive 
others.” Negligent conduct, even gross negligence, would not be enough 
for ORI to prevail; ORI must prove the Respondent had an intent to 
deceive.” Further, the DAB asserted that ORI’s interpretation of a statement 
in a publication would only be accepted if its reading would be the only 
reasonable one.” ORI’s inability to prove a negative, i.e., that honest error 
had not occurred, has proven to be insurmountable for ORI in all but one 
case; that case was heard by an administrative law judge, not the DAB.” 


(3) Credibility Given to ORI Witnesses 


In evaluating the testimony of ORI experts, the DAB stated that to the 
extent that any of the experts relied on the ORI investigators to gather and 
present evidence to the expert, even if such information was gathered at the 
expert’s direction, that assistance compromised the expert’s independence 
in arriving at his or her decision.” 

Two aspects of this statement are disturbing. First, it is unrealistic to 
expect outside experts, who are serving as consultants to ORI because of 
their scientific expertise, to review all the documents or information 


generated during an investigation. The experts retained by ORI during an 
investigation of scientific misconduct provide their services in addition to 
performing their other professional obligations and are compensated only 
modestly. These generally senior researchers typically rely on junior 
scientists to extrapolate and present information, pose questions, and seek 
additional information when the information provided is inconsistent or 





70. See, e.g., Popovic, DAB Decision No. 1446, at 39. Members of the scientific community 
have also interpreted the standards articulated by the DAB in Popovic as requiring proof that 
honest error had not occurred. See, e.g., Commission on Research Integrity, Meeting 10, Tr. at 
27, Testimony of Dr. David Wright. 

71. For example, in Sharma, Dr. Sharma’s five different and inconsistent explanations of 
“errors” to the various investigatory bodies were deemed by the DAB to be evidence that he had 
not engaged in the “strategic planning required by the intentional deception scenario.” Further, 
the DAB stated that if Sharma had guilefully planted a reference, then “surely he would have 
prepared a pat excuse.” Sharma, DAB Decision No. 1431, at 27. See also, Popovic, DAB 
Decision No. 1446, at 22. “If Dr. Popovic were intentionally trying to mislead the reader . . . one 
would have expected him to do it in a more direct and unambiguous way.” 

72. See, e.g., Sharma, DAB Decision No. 1431, at 20 and Popovic, DAB Decision No. 1446, 
at 54-57 and 61. 

73. See Popovic , DAB Decision No. 1446, at 11. 

74. See Popovic, DAB Decision No. 1446, at 5-7, 18, 22, 26, and 48. 

75. See In re John C. Hiserodt, M.D., Ph.D., DAB Decision No. 1466 (Feb. 25, 1994). 

76. See, e.g., Popovic, DAB Decision No. 1446, at 19, 23 and 43. 
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incomplete. Thus, it appears an inappropriate limitation on ORI’s experts 
to assume that they were tainted in reaching their decision regarding 
scientific misconduct by using ORI resources during an ORI review or 
investigation. 

Second, the DAB’s statement appears to assume that ORI has a vested 
interest in making a finding of scientific misconduct, a presumption belied 
by the fact that ORI declined to uphold institutional findings of scientific 
misconduct in ten cases between 1992 and 1996” and the vast majority of 
allegations of scientific misconduct made to ORI do not result in a finding 
of scientific misconduct.” 

Finally, and perhaps most disturbing, the DAB did not apply the same 
standard to Respondents’ experts. The witnesses retained by Respondents 
have been directed in their review of the evidence as much as ORI 
witnesses.” Many Respondent witnesses admitted they had not reviewed 
the evidence, data or ORI final report, and the examination of the evidence 
they did review was directed by the Respondent.” Note that most of the 
ORI witnesses called to support a finding of misconduct had participated in 
the investigation when they had no vested interest in finding or not finding 
misconduct (recall that scientific experts used by OSI and ORI during 
investigations often were not ORI employees, but were drawn from the 
larger scientific community). In contrast, the DAB should have assumed 
that the Respondent would produce only witnesses on his or her behalf who 
would render opinions that would support his or her innocence. 


(4) No Negative Inference from Missing Research Records 


Despite federal regulations requiring the retention of data three years 
after grant funds are expended on a project,” the DAB ruled in Popovic that 
it would not draw a negative inference from missing primary data even 
when such data was discarded while allegations of scientific misconduct 
were outstanding.” The DAB made similar rulings in the TIK case. This 





77. ORI NEWSLETTER, March 1997, at 4. Note that ORI made 68 findings of scientific 
misconduct during the same time period, at least 41 of which were based on institutional 
investigations finding misconduct. 

78. For example, in 1994, 185 allegations of scientific misconduct were made to ORI and 
ORI made only 11 findings of scientific misconduct. 

79. Such direction is understandable because individual Respondents often must pay 
experts testifying on their behalf. 

80. See generally Popovic, Tr. at 1613 et seq. 

81. See 45 C.F.R. §§ 74.20-74.62. 

82. See Popovic, DAB Decision No 1446, at 28-29 and 71-72. See also Trulson, DAB Docket 
No. 91-106 in which the DAB refused to draw a negative inference from the lack of primary 


data. See PHS’s Opposition to Dr. Trulson’s Motion to Dismiss All Allegations Against Dr. 
Trulson, at 14-18. 
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ruling appears to be at odds with a ruling made in Bridges® and to be a 
prescription for guilty scientists to destroy incriminating records. It is 
unclear whether the lack of negative inference from missing research 
records will be limited to cases in which the investigation was protracted. 


(5) Failure of the RIAP Members to Attend the Hearing 


During the pre-TIK DAB hearings, only the presiding RIAP member 
attended the entire hearing. The absence of the other RIAP members had 
two profound effects. First, it compounded the difficult task of trying to 
teach the RIAP members the science at issue in the case and the norms of 
the scientific community. Second, it affected credibility determinations. 
The DAB sometimes required a witness to be physically present to allow the 
DAB to assess the witness’s credibility,” yet all the RIAP members did not 
attend the hearing to make witness credibility determinations for them- 
selves. During the Popovic hearing, one RIAP member attended only the 
portion of the hearing addressing Respondent’s defense. Query how much 
due process a Respondent will believe he or she receives if the RIAP 
member who is deciding the case appears only to hear ORI’s presentation. 

Thus, the hearing process was determined to have significant flaws and 
hurdles before the TIK case was presented to the DAB. Scientists, guilty 
and exonerated, decried the expense and protracted nature of the process. 
Respondents complained that the process was too expensive for all but the 
wealthiest scientists to employ. ORI and its experts and whistleblowers 
have argued that the hearing process is biased against them. The TIK case 
highlights the problems of the past and current system for responding to 
allegations of scientific misconduct and is reviewed in detail below. 


III. THE TIK CASE 
A. The Institutional Investigations 


The TIK case involved a 1986 paper published in the journal CELL by 
David Baltimore, Thereza Imanishi-Kari and Moema Reis among others.” 
Dr. Margot O’Toole, a post-doctoral fellow working in TIK’s laboratory at the 





83. Bridges, DAB Decision No. 1232, at 84-87. Cf. Trulson, DAB Docket No. 91-106 (ruling 
re primary data retention). 

84. The Popovic case took approximately ten years to resolve; however, less than three 
years had transpired between the initial allegation against Dr. Trulson and the OSI report 
finding him guilty. Yet, the DAB declined to draw a negative inference from his lack of primary 
data because Dr. Trulson claimed to have destroyed it. 

85. See, e.g., Sharma, DAB Decision No. 1431, Summary of Telephone Conference (May 
12, 1993) at 2, wherein Respondent argued that a witness’s “credibility and demeanor were 
important to Respondent's case” and the DAB compelled ORI to visually present the witness. 
See Rulings in Sharma, DAB Decision No. 1431, and Popovic, DAB Decision No. 1446. 

86. David Weaver, et al., Altered Repertoire of Endogenous Immunoglobulin Gene Expression 
in Transgenic Mice Containing a Rearranged Mu Heavy Chain Gene, 45 CELL 247, 247-59 (1986). 
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Massachusetts Institute of Technology (“MIT”), discovered inconsistencies 
between data contained in Dr. Reis’s notebook and the data presented in the 
CELL paper. Dr. Reis’s data was consistent with Dr. O’Toole’s data which 
were contrary to the published findings. Dr. O’Toole copied pages from Dr. 
Reis’s notebook and showed them to others alleging that the paper 
contained discrepant data.*’ In the summer of 1986, TIK moved to Tufts 
University and two “informal reviews”” of Dr. O’Toole’s allegations against 
TIK were conducted, one by each MIT and Tufts. Neither of the review 
panels examined the raw data. Both institutional reviews concluded that 
there was “no evidence of deliberate falsification,” no “deliberate misrepre- 
sentation,” and no flagrant error.” 


B. The Initial NIH Investigation Process 


Because an NIH grant application had supported the research reported 
in the CELL paper, NIH began examining the issues in the fall of 1987. In 
May 1988, NIH formally initiated its investigation and convened a panel of 
three non-NIH scientists to examine the paper and supporting data. 
Subsequently it was discovered that two members of the first NIH panel had 
links with Dr. Baltimore and a second panel had to be convened. A draft 
report was issued in November 1988 to which TIK responded.” NIH 
concluded its investigation and issued a “final” report on January 31, 1989.” 
The report stated that there were “significant errors of misstatement and 
omission, as well as lapses in scientific judgment and inter-laboratory 
communication,” but the panel did not find “evidence of fraud, conscious 


misrepresentation, or manipulation of data.” Nonetheless, the NIH 
requested correction of the CELL paper.** On May 19, 1989, CELL published 
a letter of correction.” 





87. Note that at this juncture O’Toole did not allege fraud, simply that there were 
discrepancies between the data presented in the paper and the data in laboratory notebooks. 

88. ORI TIK REPORT, at 22. Note the case began before institutions were required to 
conduct formal investigations of allegations of scientific misconduct. Accordingly, these 
reviews, which cannot be characterized as “investigations,” were conducted by individuals who 
knew TIK and O'Toole and had close relationships with them. 

89. Id. 

90. NIH SCIENTIFIC PANEL DRAFT REPORT. 

91. NIH SCIENTIFIC PANEL REPORT (January 31, 1989). 

92. Memo from Deputy Director for Extramural Research to Director of NIH, dated January 
18, 1989 at page 8; Letter from James B. Wyngaarden, M.D., Director, NIH, to Margaret O'Toole, 
M.D., (Jan. 31, 1989) (copy on file with author). 

93. A letter of correction regarding the CELL paper had been sent by several of the co- 
authors to the editors and was published on November 18, 1988. 

94. See 57 CELL 515-516 for the second letter of correction which was signed by most of the 
co-authors. 
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During the NIH investigation, Congressional interest in the case was 
intense” and the first Congressional hearings on the matter were held in 
May 1988. In June 1988, Congressman Dingell’s Subcommittee on 
Oversight and Investigations of the House Committee on Energy and 
Commerce issued a subpoena for all of TIK’s primary data. In August 1988, 
Congressman Dingell requested that the United States Secret Service 
conduct an analysis of TIK’s laboratory notebooks.” Specifically, the Secret 
Service was asked to determine whether the notebooks had been created in 
1984 and 1986 contemporaneous with the experiments reported therein.” 

Between 1988 and 1990, Dr. O’Toole reviewed the NIH report and the 
data provided by TIK and identified inconsistencies in the paper and in the 
data proffered. Furthermore, NIH learned that the laboratory notebooks 
produced by TIK in response to the June 1988 Congressional subpoena had 
not been created contemporaneously with the experiments. 

On April 26, 1989, Dr. Imanishi-Kari was informed the case would be 
re-opened and a second NIH investigation was begun by the newly-formed 
OSI. Congressional interest continued during the second NIH investigation 
and Congressional subpoenas were issued to OSI/NIH/HHS requesting 
documents related to the case.” During a May 1989 Congressional hearing, 
the Secret Service testified that they believed that the TIK notebooks had 
been fabricated. Reflecting delays that were endemic in several OSI cases, 
it was not until February 1990, that a list of the relevant issues being 
considered by the second five-member NIH panel was provided to TIK. The 
OSI investigation team prepared and issued a draft report and solicited 
comments on it in March 1991. The draft report found scientific miscon- 
duct based on scientific, forensic, and statistical analyses of the paper and 
supporting documents. The draft report included a minority opinion 
reflecting two members’ disagreement with some of the conclusions of the 
report. Consistent with OSI policies, the draft report should have remained 
a confidential document until TIK had provided her comments and the 
report was released in its final form. However, within hours of the issuance 
of the OSI draft report, members of the media purportedly received packages 





95. One former OSI staff member, Brian Kimes, stated “[the N.I.H.] leadership wanted to 
make our own independent decision. But that was almost an impossibility. It was an 
atmosphere highly tinged with emotions and politics and it was very stressful.” N.Y. TIMES, June 
25, 1996, at C3. 

96. See Letter from Representative Dingell to United States Secret Service, (Aug. 31, 1988) 
(copy on file with author). 

97. These analyses included physical and chemical analyses of the notebooks including 
paper, ink, printing defects, mechanical impressions and indentations. Id. 

98. See Letter from Representative John Dingell to Robert Lanman, Legal Advisor to the NIH 
(Apr. 3, 1989) (copy on file with author); Letter from Representative John Dingell to William 
Raub, Acting Director, NIH (Jan. 4, 1990) (copy on file with author); Letter from Representative 
John Dingell to Suzanne Hadley (Apr. 8, 1991) (copy on file with author); Letter from 
Representative John Dingell William Raub (Apr. 16, 1991) (copy on file with author); and Letter 
from Representative John Dingell to Louis W. Sullivan, M.D., Secretary of Health and Human 
Services, (Aug. 30, 1991) (copy on file with author). 
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containing copies of the draft report and press clippings. In May 1991, a 
letter retracting the CELL paper was published.” 

Meanwhile, stating that she believed the principal OSI investigator had 
become “too friendly” with the whistleblower, the new director of NIH, 
Bernadine Healy, M.D., ordered an investigation of the OSI staff member in 
charge of the NIH investigation, her removal from the TIK case, and 
confiscation of her files. These actions led to the resignation of the OSI 
investigator and additional Congressional hearings on the actions of the NIH 
director with respect to her involvement in the 7TIK case and others.*” 
Congress alleged that the new NIH director was trying to isolate the OSI 
investigator because the same investigator had criticized the NIH director 
for a misconduct investigation that Dr. Healy had conducted at her pene 
institution, the Cleveland Clinic Foundation.” 

In May 1991, TIK submitted a response to the OSI draft report. Because 
of allegations of fabrication of evidence by TIK, the case was referred to the 
Office of the United States Attorney for the District of Maryland for criminal 
prosecution and the OSI investigation was suspended until July 1992. 

If OSI had completed its case in 1991, the preliminary finding of 
scientific misconduct would have become final and TIK would have been 
offered a hearing only if OSI and OSIR proposed debarring TIK for her 
actions. The finding would have been made based not on a university 
investigation, but the OSI investigation which was hampered by missteps, 
leaks, and political infighting among Congress, NIH and OSI. The OSI 
report, replete with all the flaws that ORI corrected during its more 
exhaustive analysis of the issues, would have become the final document 
on the PHS investigation. Further, even if OSI and OSIR had recommended 
debarring TIK for her conduct, the hearing that TIK may have had available 
to her may have been very different than the hearing offered by the RIAP. 
In sum, it appears the case would have concluded with a finding of 
misconduct that had Congressional backing and the paper would have been 
retracted. Instead, the case continued through a new process that provided 
a very different result five years later. 





99. See 65 CELL 536. After two attempts to correct the paper, the paper ultimately was 
retracted. The letter retracting the paper was signed by the other co-authors, Mr. Albanses and 
Drs. Weaver, Constantini and Baltimore, but not Dr. Imanishi-Kari. 

100. See, e.g., Philip J. Hilts, Health Official Concedes Mishandling of Inquiry, N.Y. TIMES, 
Aug. 2, 1991 at B-6; Daniel S. Greenberg, Dingell on the Warpath. NIH Director Defends Curbs 
on Misconduct Office, SCI. AND GOV'T REP., Aug. 1, 1991. 

101. See Aug. 1, 1991 Congressional Hearings. 

102. See Peter Aldhous, Healy and Dingell Lock Horns, NATURE, Aug. 8, 1991, at 461; Peter 
Aldhous, Trouble for Healy Over Misconduct Office, NATURE, Aug. 1, 1991, at 361; Deborah M. 
Barnes, Focus on Fraud Shifts From the Conduct of Science to the Conduct of Investigations, 3(9) 
J. NIH RES. 35-37 (1991). Peter G. Gosselin, Congress, Head of NIH Clash over Fraud Probe, 
BOSTON GLOBE, Aug. 2. 1991, at 71; Daniel S. Greenberg, NIH Head and Chairman Dingell 
Battling Again, SCI. AND GOv’T REP., April 1, 1992, at 6; and Philip J. Hilts, Health Official 
Concedes Mishandling of Inquiry, N.Y. TIMES, Aug. 2, 1991, at B6. 
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C. The ORI Investigation/Current Process 


In July 1992, after the U.S. Attorney declined prosecution on the 
fabrication of evidence charges,’ the investigation was reactivated by the 
relatively new ORI. Since the suspension of the case, OSI had been 
abolished, and ORI had assumed its functions and had largely assumed 
OSI’s staff. However, the principal OSI investigator had not joined the ORI 
staff but was “on detail” with Congressman Dingell’s office where she 
continued to work on the case with the power of a Congressional office.** 
During ORI’s investigation of the case, ORI was served with a Congressional 
subpoena for the entire ORI file on the TIK case, and numerous meetings 
with ORI staff were demanded by Congressional staffers during ORI’s 
investigation.“ The loss of the principal investigator and the frequent 
Congressional demands protracted ORI’s investigation. 

ORI conducted its investigation using the Secret Service ink and paper 
analyses and a statistical analysis. In August 1992, TIK submitted a 
supplemental response to the OSI draft report. On July 11, 1994, ORI issued 
to TIK a draft report of its investigation and findings of scientific miscon- 
duct, and TIK requested until January 1995 to submit her response. ORI 
denied her request but gave her a ninety day response period. At the 
conclusion of the ninety days, TIK stated that she could not respond directly 
to the ORI draft report and simply incorporated by reference her prior 
responses to the OSI draft report and letters to OSI and ORI." 

On October 26, 1994, ORI issued its final report in the TIK case.*” The 
report was 231 pages long and had seven appendices and attachments. ORI 
found that TIK committed nineteen incidents of scientific misconduct. The 
ORI Final Report stated: 


Dr. Imanishi-Kari fabricated and falsified critical parts of her pub- 
lished results of research .... Not only did she fabricate and falsify 
critical areas of the reported results, but in denying the original 
misconduct, she further compounded these violations by fabricating 





103. The U.S. Attorney stated that the controversy was essentially a scientific one and that 
a conviction would be extremely difficult because they would have to convince the jury beyond 
a reasonable doubt and “the matter was too complicated for a lay jury.” One scientist who 
testified before the grand jury stated that jurors were “clearly incapable of understanding” the 
case. NATURE, July 16, 1992 at 177. 

104. See, e.g., Christopher Anderson, NIH Staffer Finds Warm Reception on Other Side, 
NATURE, Jan 9, 1992, at 98; Suzanne Hadley, Hadley Protests, CHEMICAL & ENGINEERING NEWS, 
May 11, 1992, at 37 and David P. Hamilton, Did OSI Rewrite History?, SCIENCE, May 15, 1992, 
at 959 and Suzanne Hadley, Hadley Protests, 356 NATURE 556 (1992); Daniel S. Greenberg, NIH 
Head and Chairman Dingell Battling Again, SCI. AND GOV. REP., April 1, 1992, at 6. 

105. See Letter to Michael McGinnis, M.D. from John Dingell, Chairman, Subcommittee on 
Oversight and Investigations (Sept. 16, 1992) (copy on file with author). 

106. See Letter from Bruce Singal to Lyle Bivens (Oct. 14, 1994) (copy on file with author). 

107. OFFICE OF RESEARCH INTEGRITY INVESTIGATION REPORT, THE MASSACHUSETTS INSTITUTE 
OF TECHNOLOGY, ORI 072 [hereinafter the “ORI FINAL REPORT” ]. 
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data that she claimed supported her initial findings. Finally, she 
further compounded the fabrications and falsifications by referencing 
or reporting them in grant applications submitted to NIH." 


Based on the findings of misconduct and what ORI characterized as a 
pattern of dishonest conduct, ORI proposed that six administrative actions 
be taken against TIK. These actions included: (1) that she be debarred from 
receiving federal funding for a ten year period, (2) that she be prohibited 
from serving on a PHS Advisory Committee for ten years, (3) that her 
research be monitored for ten years if she was not debarred and for three 
years following debarment if she was debarred, and (4) as a condition to 
receiving any future PHS grants, that she issue a retraction of the paper 
within thirty days after the final decision of HHS. 

On November 23, 1994, Dr. Imanishi-Kari requested a hearing before the 
RIAP stating that she “contests all of the findings of scientific misconduct 
contained in the attached report and the recommended administrative 
actions as without factual or legal basis.”""° With this heavy history, the 
case lumbered into the relatively new hearing process. 


D. The DAB Hearing 
1. Pre-Trial Rulings. 


a. Statement Regarding the Request for a Hearing. 


On December 24, ORI moved the RIAP to require TIK to provide a more 
definitive statement identifying the findings of the ORI Final Report to 
which she took exception or be deemed to have admitted those facts.”* ORI 
stated that TIK’s request for a hearing did not comply with the RIAP 
Guidelines which required that a Respondent “identify specific factual 
findings and administrative actions ... which Respondent disputes.”"* The 
RIAP ruled that TIK should file a more definite statement and that ORI 
would not need to file its witness and exhibit lists before such a statement 
was filed.*** TIK’s counsel asked for an extension to provide such a specific 
response.** On January 13, 1995, TIK submitted a Statement of Reasons for 
Disagreeing with ORI Findings. TIK stated that because “ORI takes the 





108. ORI FINAL REPORT at 1. 

109. See Letter to Thereza Imanishi-Kari from Lyle Bivens and Tychan (Oct. 26, 1994) (copy 
on file with author). 

110. See Letter to Chairman of RIAP from Joseph Onek and Tom Watson (Nov. 23, 1994) 
(copy on file with author). 

111. Motion of the Office of Research Integrity for a More Definite Statement, or, in the 
Alternative, to Deem Admitted Certain Facts, filed Dec. 9, 1994. 

112. RIAP Guidelines, Section III. 

113. See Final Prehearing and Hearing Procedures and Schedules; Summary of Results of 
Telephone Conference (Dec. 30, 1994). 

114. Id. at 3-4. 
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position that its report is not evidence. It therefore makes little sense for 
respondent to expend her limited resources to describe on a line-by-line 
basis every error in the report.” She submitted a five-page response to the 
231-page ORI report, again stating her disagreement with the ORI Final 
Report in a summary fashion. After receiving this response, ORI renewed 
its motion for a more definitive statement pointing out that ORI had 76 
paragraphs of factual and legal findings. On January 24, 1995, the RIAP 
stated that TIK must specifically admit or deny each numbered paragraph. 
However, during a February 9 hearing, the RIAP declined to require her to 
submit a more definite response, retreating from its earlier ruling and 
simply stating that the several draft investigative reports, i.e., those rendered 
during the prior investigations, and lengthy responses, adequately framed 
the issues."* Modest stipulations regarding factual findings were reached 
before the start of the hearing.’”” 


b. Discovery Gamesmanship 


During a December 1994 pre-hearing conference, the RIAP established a 
time schedule for the production of witness and exhibit lists and set 
parameters for the description of witnesses’ testimony. The RIAP stated that 
with respect to expert witnesses, the proffering party must provide “a 
detailed summary of the testimony,” and that “[t]he summary must include 
a complete statement of all opinions to be expressed and the basis and 
reasons therefore [sic], data and other information considered by the expert, 
and any exhibits to be used during the witness’s testimony.”** Further the 


RIAP stated that, “The parties will not be allowed to present at the hearing 
any testimony of witnesses or exhibits which were not previously indicated 
on their witness lists or included with their exhibits unless they show good 
cause and lack of prejudice.”*** ORI filed 711 proposed exhibits and listed 
fourteen witnesses with a description of their testimony. The RIAP stated 
that summarizing the general subject matter of the witness’s testimony did 
not provide the requisite detail. The RIAP required ORI to answer specific 





115. See Statement for Disagreeing with ORI Findings, filed Jan. 13, 1995. 

116. DAB’s Ruling of Reasons on Respondent’s Motion for an Order Directing ORI to 
Eliminate Allegedly Cumulative Expert Witnesses and/or Testimony, April 3, 1995, at 3. The 
DAB would later rule that transcripts and other documents generated during the prior 
investigations could not be introduced because the prior inquiries and investigations covered 
a range of issues that would not be considered by the DAB during the hearing. 

117. Stipulations filed June 12, 1995. 

118. Final Prehearing and Hearing Procedures and Schedules; Summary of Results of 
Telephone Conference, Dec. 30, 1994, at 6. 

119. Id. This was reiterated in the DAB’s March 16, 1995 ruling, wherein the DAB stated 
that “Any witness who is not included on a party’s witness list will not be permitted to testify 
as part of that party’s case-in-chief, absent a showing of good cause and lack of prejudice to the 
other party.” DAB Ruling, Mar. 16, 1995, at 4. 
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questions regarding the testimony of each of its witnesses.’ ORI responded 
by submitting a twenty page description of the testimony of its fourteen 
witnesses. 

ORI argued that it was being forced to lay out its entire litigation strategy 
before TIK had provided any information about her case. The RIAP 
responded that it was fair to require ORI to submit its witness and exhibit 
lists well in advance of the hearing because the case had been “before the 
agency for years." Meanwhile, TIK submitted a broad discovery request on 
ORI for “all documents in the possession or control of the United States 
government relating to the subject matter involved in this case.“* The 
negotiation of the response to the discovery request and attempts to 
determine what from the voluminous multi-year file should be produced 
consumed both time and resources. 

TIK provided a limited response to discovery requests served on her, 
ultimately releasing only a few documents. The remainder of her docu- 
ments were not provided to ORI based on the attorney-client privilege. TIK 
submitted her witness and exhibit list on June 9, 1995, within one week 
before the start of the hearing and submitted a supplemental witness 
statement in early-August, mid-way through the hearing. When ORI 
received TIK’s witness statements, ORI objected to the cursory description 
of her expert witnesses’ testimony, the fact that she had not produced to ORI 
any expert reports or notes as required, and contrasted her response with the 
requirements the DAB had established for ORI’s expert witnesses. The DAB 
dismissed ORI’s motion stating that (1) because Respondent agreed she 
would produce the notes and reports, albeit late, it would not issue an order 
compelling such production; (2) the DAB “need not have required detailed 
witness statements in an administrative proceeding in any event, and we do 
not find substantial prejudice to ORI.” The DAB stated: 


[T]he government has had years to prepare its case, whereas this pro- 
ceeding has been the first opportunity that Respondent has had to exa- 
mine forensic evidence underlying the findings that she engaged in 
falsification and fabrication .... Respondent has submitted a number 
of responses to earlier reports, draft of reports, and other questions. 





120. Specifically, the DAB required ORI to provide the basis and reasons for each witnesses 
opinions, how certain events may have occurred, tests that the witness performed, what data 
was considered, which information and/or interview material was relied upon, what 
information was rejected or not relied on and why. 

121. DAB Ruling Dec. 30, 1994, at 3. 

122. Letter from Joseph Onek to Marcus Christ (Jan. 20, 1995) (copy on file with author). 

123. Ruling on ORI’s Motion for More Definite Witness Statement, to Strike Testimony, and 
for Production of Reports and Notes (Aug. 10, 1995). 

124. Id. at 2. Note that the statement is also incorrect in that TIK had access to the forensic 
evidence and TIK and her counsel met with the experts from the U.S. Secret Service and 
questioned them on that evidence before the second Congressional hearing on the case. 
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c. Exclusion of Evidence ORI designated Relevant. 


Dr. Imanishi-Kari objected to the admission of any document that ORI 
intended to introduce during the case before the DAB unless the author 
would be present and subject to cross-examination; she objected to any 
document, including correspondence and transcripts of prior sworn 
statements, that could not be substantiated by a witness and subject to 
cross-examination; she objected to all scientific articles unless the author 
was present; and she objected to eight of the ORI witnesses.*° The DAB 
upheld these objections.’ 

ORI’s motions and arguments attempting to secure the admission of what 
it deemed relevant evidence and the DAB’s ruling on this matter are the 
most instructive exchanges revealing the different roles that ORI and DAB 
had envisioned the DAB would play in conducting the scientific misconduct 
hearings. ORI objected vigorously to the exclusion of documents that it 
believed had been crucial to its finding of scientific misconduct. In 
particular, ORI objected to the exclusion of correspondence, scientific 
articles, material reviewed by experts, the ORI Final Report (which in theory 
framed the dispute) and transcripts. ORI argued that (1) the Respondent 
had no absolute due process right to cross-examine the evidence against her 
in an administrative hearing, and (2) the debarment regulations afford no 
basis for excluding the evidence that ORI seeks to admit and in fact 
precludes such an exclusion.” Essentially ORI argued that if ORI deemed 
a piece of evidence relevant to its determination of misconduct, then by 
definition it should be relevant and admitted into evidence in an adminis- 
trative hearing, i.e., the DAB hearing. 

However, the DAB ruled that in agreeing to the RIAP Guidelines, ORI 
had agreed that the RIAP would not simply accept an administrative record 
from ORI and supplement it with additional materials.* The DAB further 





125. See Respondent's Objections to ORI’s Exhibits and Witness Testimony and 
Respondent's Response to ORI’s Reply to Respondent's Objections to ORI’s Exhibits and Witness 
Testimony 

126. Even for transcripts for which there was no asserted due process or hearsay 
considerations that precluded admission, and although such transcripts had been admitted in 
at least one prior misconduct proceeding, the DAB excluded those transcripts because “the 
record as a whole is far more voluminous and the transcripts themselves are both lengthier and 
more numerous and derive from a long history of investigations with shifting issues.” See June 
5, 1995 Pre-Hearing transcript at 301 and June 14, 1995 DAB Ruling on Motion for 
Reconsideration of Evidentiary Rulings. 

127. See Motion of the Office of Research Integrity for Reconsideration of Proposed 
Exclusionary Rulings submitted June 8, 1995. 

128. Id. at 4 stating: 

Neither the regulations nor the Guidelines indicate that the Panel is to play the 
passive role envisioned in ORI’s motion of receiving an administrative record ready- 
made from ORI, accepting submissions from Respondent, adding its own 
interpretations or comments, and then sending that record forward to the debarring 
official. Indeed, this would be different from the way the administrative record has 
been developed in every scientific misconduct case that has been before the DAB. 
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ruled that it was excluding evidence proffered by ORI to keep the adminis- 
trative record manageable and noted that the ORI investigation had 
included numerous issues that were not before the DAB. With respect to 
witness statements gathered by ORI during the investigation, the DAB ruled 
that “The Panel would not consider reliable statements made solely to ORI 
or its agents by witnesses whose credibility is crucial to this case.”””* The 
DAB stated that failing to provide Respondent an opportunity to confront 
and cross-examine the source of information might make the DAB’s ruling 
subject to a challenge on due process grounds.*” 

Thus, although the ORI believed that the DAB did not have the right to 
“truncate” the administrative record that formed the basis for ORI’s finding 
of misconduct, the DAB ruled that it could and would. The objection to the 
documents and the introduction of prior sworn testimony and statements 
was a critical blow to ORI given ORI’s lack of subpoena power. This ruling 
ensured that the DAB would not have before it all the information that ORI 
had before it and had deemed relevant, including sworn statements, when 
ORI made its finding of scientific misconduct. 


d. Appointment of a Scientist to the Panel 


ORI requested the appointment of a scientist to the panel, and a list of 
prospective RIAP members was produced by the DAB. TIK requested the 
opportunity to explore other scientists, and the RIAP notified ORI that TIK 
would be permitted to identify a list of potential scientists and ORI could 
comment on those individuals. ORI objected to her proposal that she 
identify an acceptable scientist. ORI noted that the RIAP’s goal of securing 
the appointment of an unbiased member was not served by permitting 
either ORI or TIK to identify or select the universe of potential candidates 
and that such a process would lead to the appearance of if not actual bias." 
The RIAP decided to permit her to identify scientists but also decided it 
would request that the National Academy of Science (“NAS”) begin its 
process of identifying appropriate candidates. It was agreed that if an 
acceptable scientist could not be identified, the RLAP would use the services 
of NAS in identifying an appropriate scientific RIAP member. Although a 
scientist ultimately was appointed who was approved by both ORI and TIK, 
the process of selecting a scientist appears to remain haphazard. 


2. The Hearing 


The hearing itself was plagued by procedural irregularities. First, the 
DAB made inconsistent rulings with respect to hearsay evidence. When ORI 
offered hearsay evidence, the DAB ruled that it was inadmissible because 





129. Id. at 8. 
130. Id. at 7. 
131. See Letter to Celia Ford from ORI of Jan. 6, 1995 (copy on file with author). 
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it violated the Respondent's right to confront,” but admitted Respondent’s 
hearsay evidence because such a ruling was consistent with the “normal 
rule in administrative proceedings.”** For example, the DAB excluded as 
hearsay scientific papers, sworn testimony and statements, and a letter from 
the registrar of the university from which TIK falsely claimed to have a 
degree. Nonetheless, the DAB ruled that one of TIK’s experts could base 
some of his testimony on unpublished work and work conducted by others 
in Australia.“* Moreover, the DAB relied on such hearsay in making its 
decision.” 

Second, the theme of “litigation by surprise” by Respondent was repeated 
throughout the hearing. For example, the DAB previously ruled exhibits 
and witnesses not included on the final list would not be admitted, but the 
day before one of TIK’s experts testified, the expert was allowed to present 
a host of exhibits that he would use during his testimony.*”* 

Finally, the DAB declined to permit the introduction of indicia of TIK’s 
pattern of misrepresentation. For example, the DAB refused to admit and 
consider evidence that she had fabricated her academic credentials*” in 
PHS grant applications although such evidence was uncontroverted. When 
ORI attempted to show that since 1984 TIK had engaged in a pattern of 
misstatement with respect to her data, the DAB ruled that ORI’s attempt to 
implicate those additional studies was an unwarranted attack.** 


3. The Post-Hearing Phase; The DAB Decision. 


The 183-page DAB decision, issued on June 21, 1996, was remarkable for 
its factual findings, tone, and the precedent that it set for future cases, 
including the standard of proof. Many of the factual findings of the case 
involved complex scientific issues that are inaccessible and too complex to 
revisit here. Nonetheless, as discussed below, some of the factual findings 
appear incongruous and reflect the DAB’s failure to appreciate norms within 
the scientific community, such that ORI may have lost even if TIK was 
guilty. 





132. ORI objected that this “right to confront” only existed in criminal cases. 

133. See Pre-hearing Tr. at 271-72. 

134. See Tr. at 6018-24. 

135. See DAB Decision at 100-08. 

136. See Tr. at 2038-45, 2129-59. 

137. After the ORI Final Report was issued, ORI discovered that TIK had fabricated her 
credentials in grant applications. She had claimed to have a Master’s degree from Kyoto 
University although the registrar had no record of her attendance and she acknowledged that 
she never did a Master's thesis. 

138. See DAB Decision at 173 and 199. 








1998] SCIENTIFIC MISCONDUCT 
a. Factual Findings 
(1) The Prior Reviews 


The DAB stated that all the scientists at MIT, Tufts and NIH who 
examined the issues in the TIK case during the preceding ten years found no 
evidence of scientific misconduct.** Whatever presumption that the DAB 
vested in this factual finding was (1) inappropriate given the purportedly de 
novo nature of the proceedings and (2) ill-founded for at least two reasons. 
First, this statement by the DAB assumes that those scientists thoroughly 
investigated the allegations, an assumption belied at least by statements and 
a record that reveals institutional investigators did not review the data.” 
Further, as described above, the institutions did not conduct an investiga- 
tion of the allegations; they simply conducted informal reviews. 

Second, this factual finding by the DAB was directly contradicted by 
testimony provided during the hearing and by members of the NIH and OSI 
investigatory bodies’ that TIK had committed scientific misconduct. 
Further, the written record shows that a member of the NIH panel believed 
that TIK committed scientific misconduct. Accordingly, whatever weight 
the DAB attributed to its finding that all other scientists who looked at the 
data found no misconduct was misplaced. 


(2) The Gamma Counter. 


An example of the standard of proof that the DAB applied can be seen in 
the DAB’s treatment of ORI’s evidence regarding the date of the generation 
of experimental data. One of ORI’s critical pieces of forensic evidence was 
that certain experimental tapes could not have been generated on the date 
that TIK claimed because the intensity of the ink on the tapes was so 
disparate and the register numbers imprinted on the tapes by the machine 
generating the tapes, a gamma counter, were too far apart, i.e., as experi- 
ments were run, the register numbers advanced, and the intensity of the ink 
decreased. The font of the register numbers indicated that they had come 
from a Beckman 7000 gamma counter and TIK testified that she believed 
that she used the Beckman counter on the same floor as her laboratory for 
her experiments.** When pressed, she stated that she might have used a 
counter on another floor.’** No evidence was introduced that she used a 
counter on another floor or that another Beckman 7000 gamma counter 





139. See DAB Decision at 12. 

140. One member of an institutional “investigatory” panel, candidly admitted that he was 
paid by NIH to conduct research, “not to investigate laboratory notebooks.” 

141. See testimony of Dr. Joseph M. Davie, Chair, President for Research and Development, 
Searle, who served on the first NIH panel and Dr. William McClure, Department of Biological 
Sciences, Carnegie Mellon University, a consultant to the OSI/NIH investigative body. 

142. See Tr. at 5098. 

143. Id. 
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existed in the building. In fact, ORI presented uncontroverted evidence that 
no other Beckman 7000 gamma counter existed in the building.““* ORI 
attempted to date accurately the tapes generated by the counter by 
comparing them with tapes in other “unquestioned” notebooks through 
registration number sequence, ink intensity and tape color. However, in 
dismissing this dating attempt by ORI and the inconsistency between the 
date that TIK had indicated the experiment had been done, the DAB stated: 


[T]here were other gamma counters on other floors in the building, 
some of which may have been Beckman 7000s. Although Dr. 
Imanishi-Kari testified that she did not believe she used those for any 
experiments at issue... , she also said that she might have. . . . While 
the progression [of numbers] was persuasive, it is not certain that some 
of these tapes could not have come from some other Beckman 7000s 
(emphasis supplied).** 


Thus, the DAB adopted unsupported speculation despite contrary 
evidence." 


(3) The Green Tapes. 


Similarly, ORI presented evidence to show that TIK could not have 
conducted the experiments on the dates she claimed based on the color of 
the tape produced by the gamma counter. The color of the tape used by the 


instrument was changed by the manufacturer in 1983/1984 from green to 
yellow.” The Secret Service estimated that after January 1984, no green 
tapes existed in her laboratory.“* The Secret Service went through 26 
laboratory notebooks, containing hundreds of tapes, from researchers using 
the same facility during the same time period as TIK. The Secret Service 
determined that green tapes existed in the laboratory notebooks of five 
researchers and that with the exception of the tapes she claimed had been 
created in 1985, no green tapes existed in the researchers’ laboratory 
notebooks after January 1984. Further, when comparing her alleged 1985 
tapes with those in the other researchers’ notebooks, the Secret Service 
found that her purported 1985 tapes had the characteristics, i.e., paper 





144. See ORI Ex. H-278, at Attachment A. 

145. DAB Decision at 71. 

146. Similarly, when one piece of a tape exhibited a different ink formula than that on other 
tapes from purportedly the same experiment, the DAB noted that the change in formula of the 
ink was “odd” and “puzzling” and stated that it raised “the possibility . . . of inconsistency in 
ink formula within a ribbon.” See DAB Decision at 123, 136 and 137. 

147. See Tr. at 3141. 

148. See Tr. at 3813. 

149. Summary of Secret Service Findings Reported 1/9/1991. 





1998] SCIENTIFIC MISCONDUCT 609 


color, ribbon ink, and type font,’** of tapes created in the early 1980's.’ 
Thus, chromatographic evidence appeared to indicate that the tapes 
purportedly created in 1985 had been created as much as three years earlier. 
Although ORI examined and presented the laboratory notebooks of 
twelve of the fifteen individuals who used the instrument during the 
relevant time period, and although none of them had green tape in them and 
no one testified during the hearing that green tapes existed after 1984, the 
DAB ruled that such green tapes may have existed. Specifically, the DAB 
ruled that “to derive such an inference from the absence of such tapes in 
other researchers’ notebooks after January 1984, it would be essential to find 
that a virtually complete set of the . . . tapes generated in 1985 had been 
examined.” Further, the DAB found that, because an inventory was not 
made of the notebooks, a “small but disturbing possibility that additional 
green tapes were present, but were lost or removed.”** As in Popovic, the 
DAB refused to draw a negative inference from the lack of primary data. 


(4) The Missing Tape. 


In June 1985, a researcher in the lab taped a conversation between TIK 
and others indicating that the experiments were not working as she had 
claimed in her paper.’ Her knowledge that the experiments were not 
working as planned was a critical fact in the case. Although the tape was 
not introduced into evidence, the researcher described the contents of the 
audio tape,"® and TIK admitted a tape recording of her conversation 


existed.°’ Nonetheless, because the tape was not introduced into 
evidence,” the DAB stated they presumed it did not exist or did not say 
what ORI and the researcher stated that the audio tape said.” The DAB’s 
finding and presumption with respect to the tape recording contrasts 
sharply with the DAB’s refusal to draw a negative inference regarding TIK’s 
missing data and notebooks. 





150. The intensity of the ribbon ink decreases as the ribbon is used. 

151. Some of the tapes even had numbers on them generated by the counter enabling them 
to be put in seriologial order. 

152. Id. 

153. DAB Decision at 38. 

154. Id. 

155. See Tr. 5714-17. 

156. See Tr. 5714-16. 

157. See Tr. at 5068-69. 

158. As established during the hearing by TIK’s counsel, the taping of this conversation with 
TIK was conducted improperly without her consent and thus could have subjected the 
researcher to prosecution. Thus, two additional reasons may have prompted ORI not to 
introduce the tape: (1) it would have resulted in potential prosecution of the researcher and (2) 
the quality of the tape had deteriorated making the conversation unintelligible. 

159. See DAB Decision at 66. 





JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 24, No. 4 
(5) ORI Witnesses. 


The DAB criticized the whistleblower for assisting ORI during the 
investigation. Finding that there was a close connection between the 
whistleblower and investigators, the DAB ruled that, “Such involvement can 
compromise both the ability of the investigators to maintain objectivity and 
the ability of the whistleblower to avoid becoming too vested in the 
outcome. We think that happened here.”™ This ruling reflects a misunder- 
standing of whistleblowers, ORI’s process, and ORI’s dependence on them. 
Whistleblowers face considerable risk and professional ostracism.*” 
Although the scientific community had argued that the scientific miscon- 
duct investigation process should afford accused scientists considerable 
protection from malicious whistleblowers even at a cost to the whistleblow- 
ers, the CRI recognized that malicious whistleblowing was a strawman and 
that it was the whistleblowers who needed additional protection, not the 
accused scientists.” 

Second, the DAB’s ruling would deprive investigative bodies, including 
ORI, of consulting with whistleblowers for clarification of the specific 
science at issue in the case, the laboratory culture and practices, and 
identification of relevant pieces of evidence. The federal guidelines for 
investigating scientific misconduct require interviews with all relevant 
parties, including the whistleblower.’ ORI would deem an institutional 
investigation deficient if the investigative body did not consult with a 
whistleblower who was available. Without engaging the whistleblower, 
most investigative bodies would lack the expertise to understand the 
relevant science, or would have to engage experts to conduct the investiga- 
tion. In fact, ORI and NSF typically close cases without further investiga- 
tion if a whistleblower is unwilling to assist with the investigation after 
making an allegation of scientific misconduct. The DAB’s ruling reflects 
a negative presumption regarding the credibility of whistleblowers and 
investigations developed with their assistance. 

Further, the DAB deemed ORI’s fact and expert witnesses not credible for 
no apparent reason other than they testified on behalf of ORI. For example, 
although one researcher testified that he had turned over all the green tapes 
in his possession, the DAB ruled that it had “no assurance that [the 
researcher] turned over all of the green tapes which he generated during the 





160. DAB Decision at 168, n. 227. 

161. CRI Report at 21. 

162. This is reflected in the CRI’s recommendation for a Whistleblower’s Bill of Rights. See 
CRI Report at 22-24. See also J.S. Lubalin, et al., Consequences of Whistleblowing for the 
Whistleblower in Misconduct in Science Cases: Final Report, submitted to ORI by the Research 
Triangle Institute, October 2, 1995, in which 69% of whistleblowers reported a negative effect 
from whistleblowing. 

163. See 42 C.F.R. §50.103(d)(7). 

164. See, e.g., ORI Newsletter of Sept. 1997, Vol. 5, No. 4. 
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relevant period.”** With respect to the forensic analyses and testimony 
presented by the Secret Service, the DAB ruled that the Secret Service was 
improperly influenced by Walter Stewart, a Dingell representative.“ The 
DAB made this ruling although the Secret Service testified that they did not 
rely on any statement made by Dr. Stewart in conducting their analyses.’*” 
Interestingly, TIK’s witnesses were not subjected to the same standards 
as ORI witnesses. For example, although none of the scientists who testified 
for her had read the ORI report or considered the accumulation of evidence, 
the DAB deemed their assessment of whether she had committed scientific 
misconduct persuasive. The DAB did not question the credibility of 
witnesses who testified for TIK although she had a close personal relation- 
ship with many of them, and her experts could not be said to be any less 
biased than ORI’s experts. Nonetheless, the DAB consistently found her 
witnesses credible and ORI’s witnesses incredible. For example, a critical 
point for explaining variations in the font of the gamma counter was that the 
counters and printers could be interchanged. Although two ORI witnesses 
testified that they saw counters and printers interchanged, and although an 
expert from the company that manufactured the counters stated that the 
printers should be interchangeable with the counters based on their 
specifications’®® the DAB ruled that it was not likely that they were 
interchanged’*® because two of TIK’s witnesses testified that they did not 
“believe” that the counters and printers could be interchanged.” 


b. The Standard of Proof. 


Although the stated standard of proof for a hearing before the DAB is 
preponderance of evidence, a review of the DAB TIK decision reveals that 
the DAB may have applied a different and higher standard of proof. Instead 
of basing its ruling on probability, the DAB appears to have based its ruling 
on possibility and on its beliefs regarding a factual scenario under which 
misconduct would have occurred. At many points in the decision, the DAB 
noted that ORI’s case was persuasive, but declined to rule in ORI’s favor 
because other possibilities had not been eliminated.” 

Although the DAB found that the paper was “rife with errors of all sorts” 
and that much of the data overstated the results, the DAB stated that the 
overstatements were not deliberate. The DAB reasoned that “the presence 





165. DAB Decision at 35, n. 50. 

166. See DAB Decision at 36, n. 51. 

167. See DAB Tr. at 3875-76. 

168. See DAB Tr. at 5946-48. 

169. See DAB Decision at 110, note 160. 

170. See DAB Tr. at 4455 and 4572. 

171. See DAB Decision at 38. Recall the discussion in which DAB stated that it was 

“possible” that additional green tapes had been lost or removed although there was no evidence 

supporting that possibility and the discussion of the gamma counter. See supra text at notes 
155-159. 
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of so many pointless mistakes at least raises a question whether the 
mistakes singled out as intentional (because they arguably favor the authors) 
really represent conscious efforts to deceive.”*”? This ruling echoes and 
extends the DAB’s ruling in Popovic in which the DAB held that because 
two of the seven alleged false statements undercut the conclusion of the 
paper, there could be no presumption of an intent to deceive. The DAB 
essentially reasoned that all the false statements should inure to the author’s 
benefit if any of them are intentional. In TIK, the DAB considered the 
multiplicity of errors a sign of a lack of deliberateness. In short, bad or 
ineffective deception was equated with no intentional deception. 

Further, the DAB did not consider the cumulative nature of the evidence 
and TIK’s pattern of deception. Although ORI had substantial forensic, 
statistical and testimonial evidence, the DAB evaluated each of those pieces 
of evidence in isolation and noted that none of them independently 
indicated her guilt and thus rejected the cumulative weight of all the 
evidence. For example, although ORI had color, impression, ink and 
numerical evidence that her notebooks were fabricated, the DAB held that 
ORI “provided no independent or convincing evidence that the data or 
documents were not authentic or could not have been produced during the 
time in question” and that a “series of independent forensic methodologies 
yielding mutually supportive results may be reinforcing, it is not necessarily 
the case that a series of tests, each insignificant on its own, cannot be added 
together to claim significance.”’” 

Finally, as noted above,’ the DAB did not consider evidence that may 
have established a pattern of misconduct by Dr. Imanishi-Kari. 


c. The Decision’s Tone. 


A disturbing aspect of the DAB decision is the scalding language in 
which the DAB attacked ORI. This language may reflect the DAB’s general 
frustration with ORI, a frustration that appears to be shared by members of 
the scientific and legal communities. Irrespective of whether it is warranted 
or not, the language reflects the DAB’s open contempt for ORI and diminish- 
es the prospect that the DAB and ORI will have a productive relationship 
that will improve the nascent misconduct process. The tone was quickly 
appreciated by the scientific community and press who called for ORI’s 
demise.’” This open contempt for ORI and the negative presumption that 





172. DAB Decision at 16. 
173. DAB Decision at 13 and 24. See also DAB Decision at 48 stating that: 
The fact that tapes dated around the same time as Dr. Imanishi-Kari’s green tapes do 
not match her tapes in color or ink formula or intensity fails to establish that her 
green tapes are not authentic as to date. 
174. See supra at 606. 
175. The DAB’s vituperative language was noted in several commentaries. “The panel 
hearing the case repeatedly expressed disdain for ORI’s presentation of the case.” SCIENCE AND 
GOVERNMENT REPORT 2 (July 1, 1996). “The board . . . was highly critical of the U.S. 
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attaches to evidence and witnesses presented by ORI, may give institutions 
that must rely on ORI to present its findings of scientific misconduct little 
confidence that institutional findings will be upheld. 


d. Why ORI May Have Lost. 


Since the DAB decision, the scientific journals and the press have 
dissected the case and proffered their interpretation of why ORI lost the 
case. Many believe that ORI lost because TIK was innocent. Those who 
believe that she was not innocent attribute the following reasons to ORI’s 
loss: (1) the flawed federal investigation took too long; (2) the case was an 
old one dating back to 1986, and too much time had passed since the initial 
allegations were made and pursued; (3) too many investigative bodies had 
looked at the case and reached contrary decisions and results; (4) the case 
had been politicized and the scientific community and the DAB believed the 
findings of misconduct resulted from Congressional pressure and interest;’” 
and (5) the procedure that ORI selected for its hearing process has been 
hopelessly flawed, and the rulings of the DAB make it almost impossible for 
ORI to prevail in a hearing on scientific misconduct. Hopefully, since the 
conclusion of the high profile cases that ORI inherited from OSI, ORI will 
not have any cases that possess all the foregoing characteristics. Unfortu- 
nately, the first and last reasons why ORI may have lost the majority of its 
cases, including the TIK case, are problems that will affect future cases 
unless PHS revises its hearing process to correct some of the precedential 
rulings made through these prior decisions. 


IV. THE FUTURE 


ORI’s defeat in the TIK should and may result in the end of the hearings 
in their current form’” and a rethinking of the federal government's role in 





government'’s Office of Research Integrity.” INT'L HERALD TRIBUNE, June 27, 1996. See also Gina 
Kolata, Inquiry Lacking Due Process, N.Y. TIMES, July 2, 1996, at C3. 

176. TIK made the political interest in her case an issue during the hearing. In her challenge 
to the forensic evidence she stated that they were “biased in their implementation and 
presentation by . . . being influenced by a desire to avoid offending Congressman Dingell.” See 
Response to Findings in ORI’s October 26, 1994 Letter, at page 6, filed by counsel for TIK on 
Jan. 31, 1995. In their decision, the DAB held that Congressional interest had improperly 
influenced the Secret Service’s analyses and the DAB stated that it was concerned by the 
whistleblower’s increasing partisan stand. See DAB Decision at 36, nn.51 and 167. See also 
Bernadine Healy, The Dangers of Trial by Dingell, N.Y. TIMES, July 3, 1996, at 23. In discussing 
the acquittal of TIK and other DAB decisions, Bernadine Healy, the NIH director from 1991 - 
1993, stated, “[These acquittals] expose how unbridled political power, career opportunism and 
plain cowardice hijacked a process initially created by scientists to ensure research integrity.” 
Many identified Dingell as the chief villain in the flawed process. See, e.g., Anthony Lewis, 
Thwarting a Bully Named Dingell, THE TIMES-PICAYNE, June 26, 1996, at B7. 

177. In fact, such changes may already be underway. In the case of Kimon J. Angelides, 
Ph.D., a case currently pending before the RIAP, all direct examinations must be submitted in 
writing and only limited direct examination and cross-examination will be presented at the 
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research ethics. It is clear that simply including a scientist on the RIAP will 
not correct persisting problems in the process. The entire process should 
be revisited. Three factors that should encourage changes in the federal 
government’s response to scientific misconduct are: (1) the recommenda- 
tions of the Commission on Research Integrity; (2) the institutional and 
scientific communities’ loss of confidence in ORI based on ORI’s series of 
defeats before the DAB,’” particularly in cases such as TIK in which an 
extraordinary amount of resources were invested, resources beyond the 
reach of institutions; and (3) the level of proof required and the presump- 
tions that must be overcome to prove scientific misconduct in light of the 
TIK decision.’” 

Before discussing manners in which the current process might be 
improved and the improvements being recommended by various groups, it 
is important to acknowledge the improvements that have been made in the 
federal response to scientific misconduct that should be retained in a 
modified system. 


A. Improvements Already Made 


Although the TIK case reflects many of the problems in the past and 
current process for responding to allegations of scientific misconduct, it 
should be noted that significant improvements have been made since the 
federal government became involved in the issue of scientific misconduct. 
First, there has been an institutionalization and professionalization of the 
response to scientific misconduct. Not only is ORI’s staff better trained and 


equipped than the staff of predecessor organizations, but also institutions 





hearing. Thus, the misconduct determinations appear to be moving towards a largely record 
review. 

178. Some opined, “Now that the charges of fraud have been thrown out, some say that the 
O’Toole [TIK] case proves that the government cannot enforce ethics in scientific research.” 
Arthur Caplan, Scientific Potboiler Offers Lesson for All, THE TIMES UNION (Albany, N.Y.), July 
2, 1996, at A6. “The fact is that the government pays for the scientific research and is justified 
in investigating the allegations of fraud when they are leveled. That doesn’t mean it is entitled 
to do so as shoddily as evidently happened in this case.” Scientific Reversals, WASH. POST, June 
30, 1996, at C6; “Dingellism lives on in the renamed Office of Research Integrity. Science and 
politics would both benefit from its demise.” Star Chamber, THE COMMERCIAL APPEAL, June 29, 
1996, at 8A; “The NIH/HHS mechanisms for dealing with accusations of scientific conduct 
were, however, the critical factor in generating the tragedy. . . .The process is unduly responsive 
to political pressure. . . .It has been clear for some time that the whole mechanism is ill- 
conceived and inherently unable to ensure fairness and justice. It should be changed in 
fundamental ways, and the sooner the better.” Maxine Singer, Assault on Science, WASH. POST, 
June 26, 1996, at A21; “This latest fiasco suggests that something has gone terribly wrong with 
the investigative apparatus that is designed to ferret out fraud and misconduct in science. ... 
There is no doubt that [ORI] turned in an awful performance. A cleanup of the whole 
investigative process should be a top priority for the Health and Human Services Secretary.” 
The Fraud Case that Evaporated, N.Y. TIMES, June 25, 1996, at A20. 

179. After the TIK decision was rendered, one attorney wrote to HHS demanding that 
investigations of scientific misconduct be withdrawn because the TIK decision would make it 
impossible for HHS to ever prove misconduct. 
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have been better educated on the issue and their response has improved 
significantly. Further, ORI often acts as a resource to institutions who are 
investigating allegations, whether or not those allegations involve federal 
funding. Institutions are doing a better job of reporting misconduct and 
drawing on ORI’s expertise in the area. 

Second, until they were deemed moot by the DAB, ORI had been issuing 
better reports than its predecessor organizations. The ORI reports were 
instructive and explained why ORI accepted, modified or rejected an 
institutional finding. These reports further explained the parameters of 
scientific misconduct as defined by PHS. Third, ORI has begun performing 
analyses of institutional policies and procedures and assisting institutions 
in refining those policies and procedures based on ORI’s experience and 
review of other institutional polices and procedures. Finally, ORI has begun 
using settlement agreements, called voluntary exclusion agreements,” 
which avoid the waste of resources and time, and permit scientists who 
elect not to fight a finding of scientific misconduct to put the issue behind 
them, in some cases even before ORI completes its review of the file. 

Despite these improvements, the DAB rulings and process, in conjunction 
with input from the scientific community, should and do encourage changes 
in the federal response to scientific misconduct. Some of these changes 
reflect a perception that ORI will not be able to prove scientific misconduct 
in contested cases given the DAB’s rulings and the Respondent’s sole right 
to appeal an adverse finding by the DAB. 


B. ORI’s Review 


Although ORI reports have improved dramatically, one result stemming 
from the DAB hearing process is that ORI’s oversight reviews of institutional 
investigations have become less of an instructive vehicle and more 
perfunctory. ORI adopts the factual findings made in the institutional 
report and uses the institutional findings of scientific misconduct as the 
basis for federal findings of misconduct. The resources ORI had previously 
invested in its reports of scientific misconduct were simply used by 
Respondents as a road map to and limitation of ORI’s case during the 
hearing phase, and were not given any deference by the DAB. Although ORI 
is no longer devoting time to writing instructive reports, ORI’s review of 
institutional reports continues to take a protracted amount of time. 


C. The Definition Debate 


As noted above, a problem in creating one federal definition of scientific 
misconduct is the number and variety of federal agencies that must 





180. Although these agreements may only require that the accused scientist receive 
supervision, the agreements are called voluntary exclusion agreements because they often 
include a clause by which a scientist will agree to exclude himself or herself from receiving 
federal funding for a period of years. 
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subscribe to such a definition. In response to the CRI’s recommended 
definition, and criticism and support thereof, an implementation group 
recommended that HHS “should publish an Advance Notice of Proposed 
Rulemaking presenting the Commission’s definition for broad input from 
the scientific community and the public at large.”** Despite these perennial 
recommendations that the federal government adopt a single definition of 
scientific misconduct, and the importance of such a definition in defining 
which activities will fall under the federal government’s scientific miscon- 
duct jurisdiction, there is little hope that a government-wide definition will 
be adopted soon. Accordingly, the scientific community, federal agencies 
and institutions will have to continue to attempt to work with various 
definitions depending on which federal agency has jurisdiction. In the 
interim, the federal agencies should devote more of their resources to 
providing education on the issue of scientific misconduct and should 
continue outreach efforts that clarify what conduct should and should not 
be addressed through scientific misconduct processes. 


D. Future Hearings 


The scientific community’s lack of confidence in ORI’s presentation of 
scientific misconduct cases was readily apparent in the CRI’s recommenda- 
tions for future hearings. The CRI recommended that institutional findings 
of scientific misconduct be final and binding if the institutional process 
afforded due process and complied with federal regulations and the institu- 
tion’s policies. The recommendation did not describe what due process 


requirements would be imposed on the institutional process, but presum- 
ably they would be no less than those imposed on ORI. The CRI also recom- 
mended that the federal review of an institutional finding should be con- 
fined to the record, except when a federal sanction was proposed. Unfor- 
tunately the exception eviscerates the rule because ORI has imposed a 
federal sanction in almost every finding of scientific misconduct.’ Further, 
the CRI stated that to the extent ORI conducted fact finding, whether in 
conjunction with an institutional investigation or an ORI investigation, such 
fact finding should be subject to a de novo hearing. If ORI proposes to 
reverse a finding of scientific misconduct, then the CRI recommended that 
the institution be given an opportunity to contest that ruling. 

These recommendations appear to thrust a de novo hearing requirement 
on institutions, given the requirement that due process for a federal finding 
requires such a hearing. Further, these recommendations fail to take into 
consideration that institutions have adopted varying definitions of scientific 
misconduct. For example, some institutions, taking the cue from NSF, have 





181. Implementation Proposals on Recommendations by the Commission on Research 
Integrity, June 14, 1996, at 8. 
182. One of the few exceptions is the case of Keith A. Caruso in which ORI determined that 


the university's actions were sufficient. See Voluntary Exclusion Agreement between ORI and 
Dr. Caruso on April 6, 1994. 
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stated that any violation of research regulations may constitute scientific 
misconduct. It appears if an institution found misconduct based on conduct 
not captured by the PHS definition, and ORI declined to find misconduct, 
the institution would have an opportunity to contest ORI’s declination. 
Thus, ORI would spend much of its time handling institutional appeals of 
ORI’s “reversal” of the institutional finding of misconduct that stem from 
definitional differences. 

The level of proof now required by the DAB makes proving scientific 
misconduct cases difficult if not impossible. Few institutions will have the 
resources used and amount of proof generated during the TIK investigation. 
It is difficult if not impossible to prove a negative, i.e., that honest error did 
not occur. Although ORI increasingly relies on forensic and statistical 
evidence in support of its findings of misconduct, such resources are not 
available even to ORI in most cases. The current de novo hearings rarely 
will work given ORI’s lack of subpoena power and the DAB’s refusal to 
accept prior sworn statements or admit documents without an authenticat- 
ing author. The DAB’s ruling on such issues creates a strong probability 
that it will not have before it all the information, or even the critical pieces 
of information that ORI or the institution deemed relevant in making a 
finding of misconduct. Until and unless ORI secures subpoena power, the 
hearings should be limited to a record review in which the ORI report and 
supporting documents constitutes ORI’s evidence and Respondent’s 
responses to the draft and final report constitute Respondent’s rebuttal. All 
the evidence cited and relied on in the report, including sworn statements 
should be introduced. 

Further, to return the process to the scientific community, in which peer 
review is an essential component interwoven into almost every aspect of 
that culture, the record review should be conducted by scientists with the 
assistance of an administrative law judge (“ALJ”).“* Even with the 
modifications of the RIAP Guidelines that state a scientist will be appointed 
to the RIAP at the request of either party, the DAB’s rulings indicate that a 
request by ORI will not be sufficient. 

The DAB, a body who most often conducts record reviews involving 
Medicare and Medicaid issues, should not be the body deciding scientific 
misconduct cases because (1) they lack the requisite expertise, (2) the 
precedential rulings established in the early cases provide fertile grounds 
for appeal if a scientist loses before the DAB, and (3) the DAB’s open 
contempt for ORI, which redound to the detriment of ORI’s witnesses and 





183. See Debra Parrish, Improving the Scientific Misconduct Hearing Process, 277 JAMA 
1315, 1315-19 (April 23, 1997), for a more detailed discussion of possible improvements in the 
hearing process and the rationale for using ALJ's. 

184. A model based on scientists, not lawyers, would be similar to the model used under the 
Danish system for responding to allegations of scientific misconduct which requires two-thirds 
of the panel deciding the case to be active researchers. 
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evidence, make it unlikely that ORI will prevail before the DAB” Institu- 
tion’s now risk having a finding of misconduct and corrective action 
undermined by the DAB’s precedential rulings and the animosity that exists 
between ORI and the DAB.” Accordingly, it is recommended that an ALJ, 
not the DAB, serve the function of ensuring that basic legal concepts are 
observed during the review of the case. 


V. CONCLUSION 


The TIK case reveals the past and current federal scheme for responding 
to allegation of scientific misconduct was and is badly in need of change. 
It took ten years to conclude the TIK case and cost TIK, the government, and 
the relevant institutions an enormous amount of resources including time 
and money. The TIK saga shows that the old process was inappropriately 
affected by members of scientific and political communities and that the 
government’s early investigations of allegations of misconduct were 
conducted by poorly trained staff and were fraught with missteps. Although 
governmental investigations have improved, more improvement is needed. 
Further, the hearing process has eviscerated the government’s ability to 
make a finding of misconduct that can withstand a challenge, and have 
concomitantly reduced the ability of institutions to make findings of 
scientific misconduct. Although the process has improved since the TIK 
case first began, the process still needs significant improvement. 





185. Before the creation of ORI, when Dr. Healy criticized the operations of OSI, the 
scientific community recognized that the NIH director's comments would be used by 
respondents to attack any findings by OSI. 

186. Recall that ORI presents even institutional findings of scientific misconduct to the DAB. 








DISCRIMINATION! AGAINST STUDENTS IN 
HIGHER EDUCATION: A REVIEW OF THE 
1996 JUDICIAL DECISIONS 


BARBARA A. LEE 


INTRODUCTION 


Discrimination claims brought by students continue to pose interesting 
challenges to courts and to defendant colleges. 1996 saw one decision by 
the U.S. Supreme Court and several federal appellate court decisions that 
have great significance for colleges. Several of the decisions deal with 
diversity, and the lawfulness of either excluding applicants under a 
diversity rationale, or of extending preferences to certain classes of 
applicants, again with the purpose of enhancing diversity. 

Part I of this Article will review cases decided in 1996 addressing gender 
discrimination claims brought by students. Part II will examine a 1996 case 
alleging discrimination on the basis of sexual orientation. Part II] examines 
1996 cases alleging racial discrimination. 


I. GENDER DISCRIMINATION 


1996 cases involving gender discrimination claims brought by students 
include challenges to admissions policies, athletics funding practices, sex 
discrimination, and sexual harassment. Although most of these claims were 
brought under Title IX, the most significant gender discrimination case of 
1996, United States v. Virginia,” was brought under the Equal Protection 
Clause of the U.S. Constitution. In VMI, the U.S. Supreme Court held that 
Virginia Military Institute’s policy of admitting only male students violated 
the Equal Protection Clause. 

The VMI case began in 1990, and the case traveled up the federal court 
hierarchy twice before the U.S. Supreme Court concluded the case. The 
U.S. Department of Justice, responding to a complaint filed by a female 





1. Cases involving discrimination on the basis of disability are discussed in the JOURNAL’s 
last issue, in the survey of recent developments in the law of higher education. 

* B.A., summa cum laude, the University of Vermont; M.A. and Ph.D., The Ohio State 
University; J.D. cum laude, Georgetown University. Dr. Lee is Professor of Human Resource 
Management, Rutgers, the State University of New Jersey and former chair of the Editorial Board 
of the JOURNAL OF COLLEGE AND UNIVERSITY LAW. 

Professor Lee submitted this article to the JOURNAL in September of 1997. Due to an error 
on the JOURNAL’s part, it was not included in the survey of recent developments in higher 
education law that appeared in the Fall issue of the JOURNAL. The JOURNAL OF COLLEGE AND 
UNIVERSITY LAW apologizes to Professor Lee and our readers for this error on our part. 

2. 518 U.S. 518, 116 S. Ct. 2264 (1996) [hereafter VMI]. 
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applicant who was rejected by VMI, sued the state of Virginia,’ asserting 
that the single-sex admission policy was a denial of equal protection. The 
federal district court ruled in VMI’s favor, finding that VMI’s exclusion of 
women brought “diversity” to Virginia’s otherwise coeducational system of 
higher education, and concluding that the benefits of VMI’s “adversative” 
training and the production of “citizen-soldiers” justified the single sex 
policy.* Holding that VMI’s educational program would be adversely 
affected by admitting women, the court ruled that the state had established 
that a single sex admission policy served an important governmental 
objective. 

On appeal, the Fourth Circuit vacated the judgment of the district court, 
holding that there was no evidence of a state policy of “diversity” that would 
justify excluding women from VMI.’ The appellate court remanded the case 
to the district court, suggesting three options for Virginia: make VMI 
coeducational, establish a parallel institution or program, or abandon state 
support. 

The state chose the second option, and presented a remedial plan to the 
district court. The plan involved a “leadership institute” to be created at 
Mary Baldwin College, a private women’s liberal arts college that had lower 
admissions standards than VMI and that did not offer the array of degrees 
that a student could earn at VMI. Students in the leadership institute would 
not wear uniforms, nor would they engage in the strenuous physical 
requirements that were central to VMI’s educational program. The district 
court approved the state’s proposal,° and the U.S. Court of Appeals for the 
Fourth Circuit affirmed.’ 

The Fourth Circuit applied a deferential standard of review to Virginia’s 
parallel program, and determined that providing single sex education was 
a “legitimate objective” of the state. In an attempt to meet the requirements 
of equal protection jurisprudence, the appellate court created a test of 
“substantial comparability,” and determined that VMI students and women 
in the Mary Baldwin leadership program would receive a sufficiently 
comparable education for equal protection purposes. 

The United States sought review by the U.S. Supreme Court, which was 
granted. In a 7-1 opinion (Justice Thomas did not participate in the case), 
the Court ruled that VMI’s single sex admission policy violated the equal 
protection clause. Justice Ginsburg, who wrote the majority opinion, 
asserted that the appellate court had used an incorrect standard of review. 
State-created gender classifications must demonstrate an “exceedingly 





. VMI is a public institution, funded in part by the state of Virginia. 
. 766 F. Supp. 1407 (W.D. Va. 1991). 
. 976 F.2d 890 (4th Cir. 1992). 
. 852 F. Supp. 471 (W.D. Va. 1994). 
44 F.3d 1229 (4th Cir. 1995). See Scott L. Sroka, Discrimination Against Student in 
Higher Education: A Review of the 1995 Judicial Decisions, 23 J.C. & U.L. 431, 451-456 (1997), 
for a discussion of this opinion. 
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persuasive justification,” said Justice Ginsburg, citing Mississippi University 
for Women v. Hogan,’ and may not be used “to create or perpetuate the legal, 
social, and economic inferiority of women.”® 

The majority rejected VMI’s argument that its single sex policy fostered 
diversity of educational opportunity in Virginia, noting that VMI itself, not 
the state, had determined to maintain a men-only admissions policy, and no 
state involvement in that decision was evident. Furthermore, wrote Justice 
Ginsburg, VMI’s argument that its unique adversative method of training 
citizen soldiers was inherently unsuitable for women was based on 
speculation and stereotypes; even VMI’s expert had admitted that some 
women were capable of participating in the physical and mental stress that 
characterizes VMI’s program. Given this reality, said Justice Ginsburg, the 
issue to be determined was “whether the State can constitutionally deny to 
women who have the will and capacity, the training and attendant 
opportunities that VMI uniquely affords.””° 

The majority opinion next addressed the remedial plan proposed by 
Virginia. Noting that the remedy “must closely fit the constitutional 
violation,””* Justice Ginsburg detailed the many differences between the 
VMI program and the leadership program at Mary Baldwin College, 
including the lack of military-type training, lack of a barracks experience, 
or any requirement that women participating in the leadership institute eat 
or live together as VMI cadets do. The district court had found that one of 
the most significant aspects of the VMI program was the barracks 
experience, said Justice Ginsburg, “yet Virginia deemed that core experience 
nonessential, indeed inappropriate, for training its female citizen-soldiers.”” 
Noting that Mary Baldwin College was not equal to VMI in course offerings, 
faculty quality, facilities, or degree offerings, Justice Ginsburg ruled that 
Virginia had not shown substantial equality in the State’s programs at VMI 
and Mary Baldwin College. Nothing short of admitting women to VMI 
would cure the constitutional violation, stated Justice Ginsburg, and ordered 
the state to do so. 

Justice Rehnquist concurred in the judgment, but not in the Court’s 
analysis. He believed that VMI’s leadership was entitled to believe that 
single-sex public postsecondary education satisfied constitutional 
requirements until 1982, when the Supreme Court announced its decision 
in Mississippi University for Women v. Hogan. Only VMI’s post-Hogan 
actions should be addressed, said Justice Rehnquist. He too, however, 
rejected Virginia’s argument that single-sex education furthered the goal of 





8. 458 U.S. 718, 724, 102 S. Ct. 3331, 3336 (1982). 
9. 518 US. at 534, 116 S. Ct. at 2276. 
10. Id. at 534, 116 S. Ct. at 2280. 
11. Id., 116 S. Ct. at 2280. 
12. Id. at 549, 116 S. Ct. at 2283. 
13. 458 U.S. 718, 102 S. Ct. 3331 (1982) (holding that the exclusion of men from a nursing 
program violated the Equal Protection Clause). 
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diversity in postsecondary education, saying “the diversity benefited only 
one sex,”"* and thus did not cure the equal protection violation. Justice 
Rehnquist also disagreed with the majority's insistence that the only 
appropriate remedy was admission of women to VMI. If Virginia were to 
create a public institution of the same quality as VMI that admitted only 
women, even if it were not a military institute, this would have cured the 
constitutional violation, according to Justice Rehnquist. 

Justice Scalia began his dissent by stating that the majority opinion 
“shuts down” VMI and “drastically revises our established standards for 
reviewing sex-based classifications.””° Arguing that the majority’s “exceed- 
ingly persuasive justification” standard was really another form of strict 
scrutiny, Justice Scalia stated that the Court should have used the 
intermediate scrutiny standard that had previously been used to evaluate 
claims of sex discrimination under the Equal Protection Clause. That 
standard, said Justice Scalia, would have permitted single-sex education at 
VMI. 

Justice Ginsburg’s majority opinion focuses primarily on the state’s use 
of generalizations and stereotypes to conclude that women could not be 
successful at VMI and that the institution would have to change 
substantially in ways that would weaken its previously successful 
educational program if women were admitted. Although Justice Ginsburg 
agreed that living arrangements would have to be modified if women were 
admitted, the opinion does not address what, if any, other aspects of the 
VMI program would require modification for women. Indeed, the opinion 
stresses the fact that some women can meet the physical and mental 
challenges of the VMI program without alteration; the majority opinion 
concluded that they had the right to be admitted if they could meet the 
standards. 

The majority opinion was careful not to rule so broadly that all single-sex 
publication education would now violate the Equal Protection Clause—only 
“those that create or perpetuate the legal, social and economic inferiority of 
women.” Left unanswered, however, is whether other public institutions 
may continue to admit only women.” Also left unanswered is whether 
Justice Ginsburg’s “exceedingly persuasive justification” standard is closer 
to strict scrutiny than to intermediate scrutiny, and whether it will be used 
by federal courts in future challenges to sex-based classifications. 

The protracted litigation involving Brown University’s athletics funding 
decisions continued in 1996. In Cohen v. Brown University” (Cohen IV), the 





14. 518 U.S. at 562, 116 S. Ct. at 2290. 

15. Id. at 566, 116 S. Ct. at 2291. 

16. Id. at 534, 518 S. Ct. at 2276. 

17. See Catherine A. O’Neill, Single-Sex Education After United States v. Virginia, 23 J.C. 
& U.L. 489 (1997), for a discussion of the effect of the VMI case and other Supreme Court 
precedent on the continued legality of single-sex education. 

18. 101 F.3d 155 (ist Cir. 1996), cert. denied., 117 S. Ct. 1469 (1997). 
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appellate court ruled that Brown’s demotion of two women’s teams 
(gymnastics and volleyball) from varsity to club status violated Title IX, and 
that its proposed remedial plan would not cure the Title IX violation. 

The Cohen case began as a class action Title IX claim when Brown 
University, faced with a budgetary shortfall, demoted two men’s and two 
women’s teams from varsity to club status in May of 1991.° A federal 
district court granted the plaintiffs’ motion for a preliminary injunction in 
1992,”° and, on appeal by Brown, the U.S. Court of Appeals for the First 
Circuit affirmed.” A trial was held in late 1994 and culminated in a finding 
that Brown had violated Title IX in its funding of athletics programs and an 
order that Brown develop a plan to remedy its prior discrimination.” Brown 
submitted a remedial plan, which the district court rejected; the court 
ordered Brown to elevate the women’s gymnastics, fencing, skiing, and 
water polo teams to varsity status. Brown again appealed, challenging the 
constitutionality of Title IX, alleging evidentiary errors by the trial judge and 
criticizing his decision to impose specific relief rather than accepting 
Brown’s proposed remedial plan. 

The major dispute in this case involves the interpretation of Title IX’s 
prohibition against gender inequity in athletic programs. The Office of Civil 
Rights’ Policy Interpretation, which amplifies a portion of the Title IX 
regulations,” provides three alternate tests for determining whether educa- 
tional opportunities are equivalent for men and women.™* Because Brown’s 
budget cutting had reduced athletic opportunities for women, it could not 
meet the second prong of the test, and the inequitable funding of men’s and 
women’s sports at Brown meant that the university could not meet the third 





19. A “club” team was not funded by the University; participants had to raise the funds to 
support the team. 
20. 809 F. Supp. 978 (D.R.I. 1992). 
21. 991 F.2d 888 (1st Cir. 1993). 
22. 879 F. Supp. 185 (D.R.I. 1995). See Jill Mulderink, Par for the Female Course: Cohen 
v. Brown University Mandates an Equal Playing Field in Intercollegiate Athletics, 22 J.C. & U.L. 
111 (1995), for a discussion of both district court rulings and the first appellate ruling. See also 
Sroka, supra note 7, at 460-465. 
23. 34 C.F.R. § 106.41(c)(1) (1998). 
24. The tests are: 
(1) Whether intercollegiate level participation opportunities for male and female 
students are provided in numbers substantially proportionate to their respective 
enrollments [called the “proportionality” test); or 
(2) Where the members of one sex have been and are underrepresented among 
intercollegiate athletes, whether the institution can show a history and continuing 
practice of program expansion which is demonstrably responsive to the 
developing interest and abilities of the members of that sex; or 
(3) Where the members of one sex are underrepresented among intercollegiate 
athletes, and the institution cannot show a continuing practice of program 
expansion such as that cited above, whether it can be demonstrated that the 
interests and abilities of the members of that sex have been fully and effectively 
accommodated by the present program. 44 Fed. Reg. 71,413, 71,418 (1979), 
interpreting 34 C.F.R. §106.41(c)(1) (1998). 
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prong either. As to the first prong, the district court had ruled that the 
thirteen-percent disparity between the proportion of females participating 
in athletics and their proportion of student enrollment meant that Brown 
had not met the proportionality test either. Rejecting Brown’s claim that it 
should review the constitutionality of the three-prong test (which the 
appellate panel had done in Cohen II, finding that the test met 
constitutional standards), the court also rejected Brown’s attempt to reframe 
the case as an “affirmative action” case rather than a discrimination claim. 
Noting with approval the district court’s deference to the Policy 
Interpretation, the appellate court characterized the proportionality 
requirement as a “rebuttable presumption” that is the “starting point for 
analysis, rather than the conclusion.”” Brown could rebut evidence of a 
statistical disparity, said the court, by demonstrating that it met either 
prongs two or three. In this case, Brown could not do so, and thus the court 
upheld the finding of the district court that Brown had violated Title IX. 

Brown had argued that women were less interested in participating in 
collegiate sports than were men, and thus the proportionality requirement 
was really a quota. Brown claimed that 


the significant disparity in athletics opportunities for men and women 
at Brown is the result of a gender-based differential in the level of 
interest in sports and that the district court’s application of the three- 
part test requires universities to provide athletics opportunities for 
women to an extent that exceeds their relative interests and abilities 
in sports.” 


Rejecting Brown’s argument that “women are less interested in sports than 
are men,”” the court discussed the influence of stereotypes and prior dis- 
crimination on statistical surveys of the interest of women students in 
athletic participation, which, in the court’s view, made the surveys 
unreliable as evidence: 


[T]here exists the danger that, rather than providing a true measure of 
women’s interest in sports, statistical evidence purporting to reflect 
women’s interest instead provides only a measure of the very 
discrimination that is and has been the basis for women’s lack of 
opportunity to participate in sports . . . to allow a numbers-based lack- 
of-interest defense to become the instrument of further discrimination 
against the underrepresented gender would pervert the remedial 
purpose of Title IX . . . even if it can be empirically demonstrated that, 
at a particular time, women have less interest in sports than do men, 
such evidence, standing alone, cannot justify providing fewer athletics 





25. 101 F.3d at 171. 
26. Id. at 178. 
27. Id. at 178-179. 
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opportunities for women than for men. Furthermore, such evidence 
is completely irrelevant where, as here, viable and successful women’s 
varsity teams have been demoted or eliminated.” 


The court next reviewed Brown’s claim that Title IX violated the Fifth 
Amendment on equal protection grounds because it required institutions to 
afford women students preferential treatment. Citing Adarand Constructors, 
Inc. v. Pena,”® Brown argued that the court must apply strict scrutiny to 
policies that create gender preferences. The court rejected this argument, 

‘noting that the intermediate level of scrutiny was appropriate for equal 
protection claims involving gender, and that the U.S. Supreme Court had 
used intermediate scrutiny in United States v. Virginia.*° Applying inter- 
mediate scrutiny to Brown’s claim, the court found that the district court’s 
ruling met both parts of the test.** Clearly, said the court, remediation of 
gender inequity will require a gender-specific remedy; such a remedy is not 
a denial of equal protection. 

The court then turned to Brown’s proposed remedial plan. 
Characterizing it as “replete with argumentative statements more 
appropriate for an appellate brief,”*’ the court ruled that the plan “fell short 
of a good faith effort to meet the requirements of Title IX.”* But the court 
also reversed the portion of the district court’s judgment that ordered 
specific relief, stating that academic freedom principles counseled that 
Brown should be given the opportunity to submit a revised remedial plan. 

One judge dissented, arguing that the court should have followed 
Adarand and reviewed the district court’s order under the strict scrutiny 
standard, or at least the “exceedingly persuasive justification” standard used 
in the VMI case. He also took issue with the majority’s suggestion that, if 
Brown could not afford to fully fund women’s athletics programs, it should 
cut some men’s teams until opportunities were equal. 

Several months before the opinion in Cohen IV was released, a federal 
district court addressed the claim of several women students that Louisiana 
State University (LSU) had violated Title IX by failing to establish varsity- 
level women’s softball and soccer teams. In Pederson v. Louisiana State 
University,** the plaintiffs not only challenged the lack of these teams, but 
also alleged unequal treatment of female varsity athletes with respect to 
coaches’ salaries and the quality of facilities. Because none of the plaintiffs 
had participated in varsity athletics at LSU, the court dismissed their 





. Id. at 179-80. 
. 515 U.S. 200, 115 S. Ct. 2097 (1995). 
. 518 U.S. 515, 116 S. Ct. 2264 (1996). 

Under intermediate scrutiny, the classification must serve “important governmental 
objectives,” and the means employed must be “substantially related to the achievement of those 
objectives.” 101 F.3d at 184. 

32. Id. at 187. 
33. Id. 
34. 912 F. Supp. 892 (M.D. La. 1996). 
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unequal treatment claims. The court did, however, rule in the plaintiffs’ 
favor on their claim that LSU failed to accommodate their athletic interest 
equitably when compared to the accommodation of male athletes. 

With respect to the softball team, LSU argued that the plaintiffs had not 
demonstrated that they had the ability to play at the varsity level. The court 
rejected that defense, concluding that Title IX was not designed to provide 
equal opportunity only to the best athletes, but to all who demonstrated 
interest and ability. With respect to the soccer team, LSU had no varsity 
soccer teams for men or women, so the court rejected the plaintiffs’ claim 
that they had been excluded from participating in varsity soccer on the basis 
of gender. 

The court was critical of the OCR Policy Interpretation’s implied “safe 
harbor” and the rulings in Cohen II, Horner v. Kentucky High School Athletic 
Ass’n,* and Roberts v. Colorado State Board of Agriculture,* stating that 
institutions of higher education should meet all three prongs of the test, 
rather than being permitted to meet only the proportionality test. The court 
suggested that assuming Title IX compliance on the basis of proportionality 
might, on some campuses and in some regions, act against the interest of 
women athletes.” The court criticized LSU for its inability to demonstrate 
that it had tried to ascertain the interests and abilities of its students, and 
for its implementation of new women’s teams solely as a reaction to 
agreements among Southeastern Conference schools rather than because of 
its concern about Title IX compliance.* Therefore, ruled the court, LSU had 
not accommodated the interests and abilities of its female student athletes, 
and a Title IX violation had been established. 

Several federal trial courts in 1996 addressed student claims of sexual 
harassment, brought under Title IX. In Pallett v. Palma,** two students 
allegedly harassed by a professor asserted that the college’s response to their 
harassment complaints was inadequate.” The court used agency principles 
to determine the college’s liability, and ruled that it was not reasonable for 
either student to believe that the professor was acting with the actual or 
apparent authority of the college when the alleged harassment occurred. 
Furthermore, said the court, the college responded reasonably to the 
complaints, followed its promulgated policy, and did all that the plaintiffs 
authorized it to do. The court awarded summary judgment to the college. 





. 43 F.3d 265 (6th Cir. 1994). 

. 998 F.2d 824. 

. 912 F. Supp. at 914. 

. The court stated that the impetus for adding women’s teams had come from the 
Southeastern Conference, and that LSU had “led a minority move to resist proposed changes 
toward gender equity in athletics within the NCAA.” But, noted the court, “the NCAA and 
Southeastern Conference recognized the need for expansion of women’s athletics, thus dragging 
LSU along with the tide of change.” Id. at 917. 

39. 914 F. Supp. 1018 (S.D.N.Y. 1996). 


40. One student was also a college employee, and brought a claim under Title VII of the 
Civil Rights Act of 1964 as well. 
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The students appealed, and in 1997 a federal appellate court vacated the 
trial court’s ruling and remanded for trial. In Kracunas v. Jona College,“ the 
court, following its decision in Murray v. New York University College of 
Dentistry,” used agency principles to determine that Palma, the professor, 
was acting as the college’s agent. The court reasoned that Palma was a 
supervisor of the students’ academic work, as well as a provider of 
recommendations for jobs or graduate school. Furthermore, said the court, 
Palma used his authority as a professor to further the harassment; “his 
blatant abuse of that authority, if proven, is sufficient under agency 
principles to impute liability.”* 

The appellate court also rejected the trial court’s determination that the 
college had acted appropriately upon notice of the alleged harassment. 
Because four months elapsed between one of the student’s complaint to a 
college official and action taken by the college, the court ruled that a jury 
must determine whether the college’s response was appropriate. 
Furthermore, there was evidence that the college was aware of similar 
allegations against Palma by other students, yet had taken no action. 

In Brzonkala v. Virginia Polytechnic and State University,*“* a female 
student who had allegedly been raped by two male members of the school’s 
football team filed a Title IX claim against the university. She asserted that 
the numerous alleged procedural violations of its policies, and the school’s 
decision to permit one alleged rapist, who had admitted the rape at a 
hearing, to return to campus without penalty violated the law. She also 
argued that VPI’s practice of treating sexual assault by men against women 
differently from other violent felonies* was a Title IX violation. The court 
disagreed, noting that simply treating rape differently than other felonies 
was not a form of discrimination, but an attempt to be sensitive to the 
wishes of rape victims. The court also rejected the plaintiffs claim that the 
allegedly preferential treatment that the accused rapists received because of 
their membership on the football team violated Title IX. The plaintiff and 
the accused rapists were not comparable for Title IX purposes, the court 
ruled: “[the plaintiff's] status as a student and athlete was not in jeopardy. 
Although understandably disappointed in the ultimate outcome of the 
proceedings . . . her status at VPI was in no way affected” by the 
university’s decision to permit both accused students to return to campus 
without penalty. And finally, the fact that the accused students may have 
received favorable treatment because of their membership on the football 





. 119 F.3d 80 (2d Cir. 1997). 

. 57 F.3d 243 (2d Cir. 1995). 

. 119 F.3d at 87. 

. 935 F. Supp. 772 (E.D. Va. 1996). 

The university had a practice of deferring to the wishes of the victim of a campus 
sexual assault; if the victim did not want the university to file a report with the police, no 
report was filed. The university did, however, file police reports for all other types of felonies 
that occurred on campus. 

46. Id. at 777. 
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team was not evidence of gender discrimination, according to the court, 
noting that if the football players had assaulted a male, the same result 
could have obtained. While the court was willing to accept the plaintiff's 
claim that the judiciary proceeding and subsequent university actions to 
reinstate the students were flawed, it did not believe that the conduct 
constituted gender bias. 

Near the end of 1997, a panel of the U.S. Court of Appeals for the Fourth 
Circuit reversed the trial court’s judgment in Brzonkala, and remanded the 
case for further proceedings.*” The appellate panel rejected the trial court’s 
conclusion that the plaintiff had not stated a claim under Title IV; it also 
determined that the Commerce Clause authorized Congress to enact the 
Violence Against Women Act. Two months later, the appellate panel’s 
opinion was vacated, and a rehearing en banc was granted. 

This case, and others in which campus judicial systems either exonerated 
or gave minimal penalties to alleged assailants, have spawned criticism of 
university disciplinary practices, particularly because their outcomes have 
been protected from disclosure by the Family Educational Rights and 
Privacy Act of 1974.“° Students who are accused of violating campus 
policies typically have either due process rights (at public institutions) or 
contractual protections (at private institutions), and can mount legal 
challenges to allegedly defective disciplinary proceedings.*° Given the 
increase in these legal challenges, student victims of sexual assault or other 
campus crimes who believe that a disciplinary proceeding is defective may 
have difficulty persuading the courts to hear their concerns. 

A male student disciplined for sexual harassment at another institution 
filed a Title IX claim, alleging that the institution’s harassment policy 
favored women, and that the flawed outcome of the hearing at which he was 
found guilty of harassment was evidence of gender bias.** The court granted 
summary judgment for the university on the Title IX claim,” ruling that the 
plaintiff had not provided evidence of discrimination, either in the policy 
or in the disciplinary proceedings. A similar outcome was reached in 
Linson v. Trustees of the University of Pennsylvania,** another Title IX case, 
in which a student alleged retaliation by department faculty for his claim 





47. Brzonkala v. Virginia Polytechnic Inst. & State Univ., 132 F.3d 949 (4th Cir. 1997). 

48. Brzonkala v. Virginia Polytechnic Inst. & State Univ., reh’g en banc granted, Feb. 5, 
1998. 

49. 20 U.S.C. § 1232g. The law was amended by the Higher Education Amendments of 
1992, which excluded certain law enforcement records from the definition of “education 
records” protected from disclosure. Regulations promulgated in response to these amendments 
now permit institutions to report the result of disciplinary hearings to the victims of crime, 34 
C.F.R. § 99.31 (1998). 

50. See, e.g., Andrews v. Knowlton, 509 F.2d 898 (2d Cir. 1975) (discussing the type of due 
process protections required for student disciplinary hearings). 

51. Haley v. Virginia Commonwealth University, 948 F. Supp. 573 (E.D. Va. 1996). 

52. The plaintiff also asserted due process and equal protection claims, which the court 
also dismissed. 

53. 1996 U.S. Dist. LEXIS 16393 (E.D. Pa. 1996). 
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of sexual harassment by a fellow student. Although the court recognized 
that a university might be held liable for a hostile environment created by 
a student if the plaintiff could prove intentional discrimination in the 
institution’s handling of the complaint, the court ruled that any actions 
taken against the plaintiff were unrelated to his harassment complaint, and 
thus did not constitute retaliation. 

Finally, an interesting gender discrimination case arose not under Title 
IX, but under the Fair Housing Act.** Brigham Young University (BYU) 
requires unmarried students under age 25 to live in housing approved by 
BYU, either on or off campus. BYU contracts with landlords in the area, 
requiring them to agree to rent only to married or unmarried BYU students 
and to segregate their unmarried BYU tenants by gender. An earlier 
agreement between the Dept. of Housing and Urban development and BYU 
established that this policy did not violate the Fair Housing Act. Two 
individuals, neither of whom was a BYU student, sued a group of landlords 
that had entered agreements with BYU, promising to follow its segregation 
policies. Both had been refused apartments because they had applied to live 
in apartments designated for the opposite sex, and because they were not 
BYU students. In Wilson v. Glenwood Intermountain Properties, Inc.,°° a 
federal appellate court vacated the trial court’s award of summary judgment 
to the defendants. Although the appellate court agreed with the trial court’s 
determination that Title IX permitted institutions to maintain separate 
living facilities for men and women, and that giving preferences to college 
students was not a violation of the Fair Housing Act, the court ruled that the 


plaintiffs lacked standing to challenge the BYU policy because, since they 
were not students, they were not eligible to rent apartments from those 
landlords who had entered agreements with BYU, nor to complain of alleged 
gender discrimination. 


II. SEXUAL ORIENTATION DISCRIMINATION 


1996 witnessed the continuing tension between state laws that forbid 
discrimination on the basis of sexual orientation and the military’s policy 
of barring homosexuals and lesbians from military service. This tension 
was played out in Gay and Lesbian Law Students Association at the 
University of Connecticut School of Law v. Board of Trustees,” a case in 
which a student group challenged the University of Connecticut School of 
Law’s practice of permitting military recruiters to use law school facilities 
to recruit law students for military careers. Connecticut law prohibits 
discrimination on the basis of sexual orientation, and prohibits state 
agencies from furthering discrimination on the basis of sexual orientation.® 





. Id. at 15. 

. 42 U.S.C. §§ 3601-3619. 

. 98 F.3d 590 (10th Cir. 1996). 

. 673 A.2d 484 (Conn. 1996). 

. Gay Rights Law, CONN. GEN. STAT. §§ 46a-81a to 46a-81r (1991). 
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Another Connecticut law that was recently repealed required state colleges 
and universities to provide the same access to on-campus recruiting 
opportunities and directory information to the military that is provided to 
other employers.” 

The student group moved for a temporary injunction to stop the law 
school from permitting military recruitment on campus. The trial court had 
issued the injunction, ruling that the law school’s practice of permitting 
military recruitment violated state law. On appeal, the state supreme court 
addressed four claims by the university: 1) that the court lacked 
jurisdiction, 2) that the plaintiffs lacked standing to seek the injunction; 3) 
that the plaintiffs were not “aggrieved” by the law school’s actions; and 4) 
that the second state law requiring equal access for military recruiters 
negated the law school’s obligations under the Gay Rights Law. 

With respect to the jurisdictional issue, the court ruled that the state law 
regulated the conduct of the university, not the military, and there was no 
requirement that the plaintiffs notify the military about the pendency of the 
lawsuit. 

The court disposed of the standing issue with similar dispatch, ruling 
that, despite the fact that the plaintiff group could not demonstrate that any 
of its members was denied interviews with military recruiters, their rights 
had been infringed because the university had assisted an entity that would 
not have hired any of the group’s members irrespective of their 
qualifications. A permanent injunction was necessary, according to the 
court, to fulfill the dictates of the Gay Rights Law. 

The court similarly ruled that the plaintiffs could show that they were 
“agerieved,” a predicate to subject matter jurisdiction. The Gay Rights Law 
is “unambiguous,” said the court, in prohibiting state facilities from 
furthering discrimination, yet the law school provided facilities and used 
state resources to assist an entity that engages in such discrimination. The 
plaintiffs are precisely the class of individuals for whom the law was 
enacted, said the court, and the university’s violation of that law injured 
them. 

The court then turned to the claim that the “equal access” law required 
the law school to permit military recruiters to operate in their facilities. The 
supreme court agreed with the trial court’s ruling that the law simply 
required the law school to treat military and nonmilitary recruiters alike; 
since the Gay Rights Law required the law school to ban nonmilitary 
recruiters who engaged in discrimination on the basis of sexual orientation, 
the law school had to similarly ban military recruiters who behaved this 
way. Using a “plain meaning” interpretive approach, the court determined 
that, despite the language in the statute that appeared to limit the effect of 





59. CONN. GEN. STAT. § 10a-149a (repealed Oct. 29, 1997). 
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the Gay Rights Law,” the law requires equality of treatment, not preferences 
for the military. Since nonmilitary recruiters who discriminate would not 
be given access, equality of treatment would require the law school to 
prohibit military recruiters on the same basis. 

A concurring judge noted that the Gay Rights Law had specifically 
exempted the ROTC and religious organizations, but had not exempted 
military recruiters from its provisions. The majority’s interpretation of the 
“notwithstanding” language of the “equal access” law was thus bolstered by 
the exemptions—or lack of exemptions—in the Gay Rights Law. 

Two dissenting judges believed that the majority’s interpretation of the 
Gay Rights Law essentially banned military recruiters from state 
universities, constituting an implied overturning of the “equal access” law. 
Since there was no indication in the legislative history of the Gay Rights 
Law that the state legislature intended to overturn the equal access law, the 
dissenters believed that the Gay Rights Law was not intended to bar military 
recruiters from state college campuses. 

Shortly after the opinion in this case was announced, the U.S. Congress 
enacted the “Solomon Amendment,”™ which requires the Department of 
Defense and other federal agencies* to withhold funding from any 
educational institution that denies the military access to campus for 
recruiting purposes. Certain forms of student financial aid which are 
administered by law schools could be affected by the Solomon 
Amendment.” 





60. CONN. GEN. STAT. § 10a-149a (repealed Oct. 29, 1997) read: “Notwithstanding any other 
provision of law to the contrary, each constituent unit of the state system of higher education 
and any private college or university which receives state funds shall . . . provide the same 
directory information and on-campus recruiting opportunities to representatives of the armed 
forces . . . as are offered to nonmilitary recruiters or commercial concerns.” 

61. The amendment reads, in part, 

None of the funds made available in this or any other Departments of Labor, Health 
and Human Services, and Education, and Related Agencies Appropriations Act for 
any fiscal year may be provided by contract or by grant (including a grant of funds to 
be available for student aid) to a covered educational entity if the Secretary of Defense 
determines that the covered educational entity has a policy or practice (regardless of 
when implemented) that either prohibits, or in effect prevents . . . access by military 
recruiters for purposes of Federal military recruiting [to information including 
student names, addresses, telephone listings, ages, levels of education, and majors]. 
10 U.S.C.A. § 503 (West 1998). 

62. Other affected agencies include the Departments of Education, Labor, and Health and 
Human Services, among others. ASSOCIATION OF AMERICAN LAW SCHOOLS MEMORANDUM 97-46 
(Aug. 13, 1997). 

63. In 1990, the Association of American Law Schools (AALS) adopted a policy prohibiting 
discrimination on the basis of sexual orientation by its member law schools. Accordingly, the 
AALS enacted a regulation providing that its members must require employers who use career 
services to certify that they do not discriminate on this basis. In a recent memo, the AALS 
advised its member schools that they were “excused” from complying with this regulation (but 
only for military recruiters) as long as the school publicly expresses its disapproval of the 
discrimination against gays and lesbians by the military, and as long as it provides a “safe and 
protective atmosphere for gay and lesbian students.” Id. at 2. 
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Ill. RACE DISCRIMINATION 


There were very few race discrimination cases involving students in 
1996, but one federal appellate case has received more attention, and has 
more far-reaching implications for admissions practices, than virtually any 
other higher education case decided in 1996. That case, Hopwood v. Texas,“ 
involved a challenge by four students denied admission to the University of 
Texas Law School that the school’s affirmative action admissions policies 
violated Title VI of the Civil Rights Act of 1964® as well as the Fourteenth 
Amendment’s equal protection clause and Sections 1981 and 1983 of the 
federal civil rights statutes. The admissions process used by the law school 
gave preferences to African-American and Mexican-American applicants 
(but not to other non-white or non-Anglo applicants), the affirmative action 
applicants were evaluated by a separate process, and some applicants in this 
group were admitted with grades and test scores that were lower than those 
of regular applicants who had not been admitted. 

Because a public law school was using racial classifications to make 
admissions decisions, the court used strict scrutiny to determine whether 
the program passed constitutional muster. The law school provided five 
justifications for its affirmative action admissions practices, arguing that 
each of the five met the compelling state interest test: (1) the law school’s 
mission was to provide a high quality legal education to members of the two 
largest minority groups in Texas; (2) to achieve a diverse student body; (3) 
to provide a remedy for the present effects of prior discrimination by Texas 
public schools; (4) to comply with a consent decree entered in 1983 with the 
Office of Civil Rights with respect to the recruitment of these two minority 
groups; and (5) to comply with standards promulgated by the American Bar 
Association and the Association of American Law Schools regarding student 
diversity. 

The trial court ruled that the portion of the admissions program that 
utilized a separate review process violated the equal protection clause, but 
also found that the law school’s second and third justifications had met the 
compelling state interest test. On appeal, a three-judge panel of the U.S. 
Court of Appeals for the Fifth Circuit rejected that finding, ruling that each 
of the five justifications failed the strict scrutiny test. 

With respect to the law school’s diversity goal, the Fifth Circuit examined 
the opinion of Justice Powell in Regents of the University of California v. 
Bakke.’ Justice Powell had stated that diversity could be a compelling state 





64. 78 F.3d 932 (5th Cir.), cert. denied, 518 U.S. 1033, 116 S. Ct. 2580 (1996). 

65. 42 U.S.C. § 2000d. 

66. Under strict scrutiny, the defendant must establish (1) that it has a compelling interest 
that justifies the racial classification and (2) that its use of a racial classification is narrowly 


tailored to achieve its compelling interest. Adarand Constructors v. Pena, 515 U.S. 200, 115 S. 
Ct. 2097 (1995). 


67. 438 U.S. 265, 98 S. Ct. 2733 (1978). 
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interest for an institution of higher education;® the appellate panel, 
however, rejected that argument, noting that no other Supreme Court 
justices had concurred with that view, and that “no case since Bakke has 
accepted diversity as a compelling state interest under a strict scrutiny 
analysis.” Furthermore, said the court, assuming that racial classifications 
were a proxy for diverse viewpoints or cultures was applying stereotypes to 
racial and ethnic groups, which is not supportable under equal protection 
principles. Only if the classification were used for a remedial purpose, said 
the panel, would racial classifications be permissible. 

The panel then turned to the law school’s argument that its admissions 
program was necessary to remedy the present effects of prior discrimination 
by Texas public schools. Again the court rejected the school’s argument, 
stating that the law school’s own admissions decisions contradicted its 
argument. Although the court recognized the fact of prior discrimination 
by Texas public schools, the law school’s preferential admissions program 
included members of minority groups who lived outside Texas, and also 
some who had attended private school. Furthermore, said the court, the law 
school must be able to show that its racial preferences were intended to 
remedy its own prior discrimination—not that of the public schools. “A 
broad program that sweeps in all minorities with a remedy that is in no way 
related to past harms cannot survive constitutional scrutiny,”” according to 
the panel. Even if the law school could have established its own prior 
discrimination, said the court, it would then have to trace present effects 
from the prior discrimination, demonstrate the size of those effects, and 
then show how its plan was limited to remedying the harm from those 
effects. And with respect to any present effects of prior discrimination, the 
court ruled that the law school’s claims that it had a “bad reputation” in the 
minority community and was perceived as hostile to nonwhite and non- 
Anglo law students were insufficient to demonstrate that its own prior 
discrimination could be directly linked to these problems. 

Having ruled that the law school failed to demonstrate any compelling 
state interest in using racial classifications in its admissions process, the 
court determined that it need not address the issue of whether the 
admissions program was narrowly tailored, the second half of the strict 
scrutiny test. 

The court then turned to the plaintiffs’ request for specific 
relief—admission to the law school. Following Mt. Healthy City School 
District Board of Education v. Doyle,” the court concluded that the plaintiffs 
had to establish that the law school’s affirmative action practices were a 
“substantial factor” in their denial of admission. Finding that the plaintiffs 





68. Powell wrote that attaining a diverse student body was a “constitutionally permissible 
goal for an institution of higher education.” Id. at 311-12. 

69. 78 F.3d at 944. 

70. Id. at 951. 

71. 429 U.S. 274, 97 S. Ct. 568 (1977). 
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had made this showing, the court ruled that the law school had not 
established that the plaintiffs would have been rejected under an 
admissions procedure that did not use racial classifications. Therefore, the 
court ordered the law school to permit the plaintiffs to reapply under an 
admissions policy that did not use racial preferences. 

One judge, although concurring in the holding, took issue with the 
majority's rejection of diversity as a compelling state interest. The judge 
criticized the law school’s definition of “diversity” as encompassing only 
two minority groups, stating that limiting its preferences to these two groups 
“more closely resembles a set aside or quota system for those two 
disadvantaged minorities than it does an academic admissions program 
narrowly tailored to achieve true diversity.””” That judge would have found 
the law school’s program to be insufficiently narrowly tailored, and would 
have remanded to the district court to shape a remedy that might have taken 
diversity into consideration as long as the approach were narrowly tailored. 

Although neither the plaintiffs nor the law school sought a rehearing en 
bane, several judges sitting on the Fifth Circuit proposed a rehearing, but a 
majority rejected that motion.” Two judges dissented strongly from the 
denial of en banc review, criticizing the panel for “purport[ing] to overrule” 
Bakke and warning that the panel’s decision would “literally change the face 
of public educational institutions throughout Texas, the other states of this 
circuit, and this nation.””* Although the law school sought review by the 
U.S. Supreme Court, it was denied.” 

Hopwood is binding only in the Fifth Circuit (Texas, Louisiana, and 


Mississippi), but its reasoning has reverberated throughout higher 
education. Read in concert with the opinion of the U.S. Court of Appeals 
in Podberesky v. Kirwan,” and viewed in light of Proposition 209 in 
California,” the case has the potential to limit or end admissions practices 





72. 78 F.3d at 966. 

73. 84 F.3d 720 (5th Cir. 1996). 

74. Id. at 721. 

75. 518 U.S. 1033, 116 S. Ct. 2581 (1996). Justice Ginsberg, joined by Justice Souter, wrote 
that, although the issue was important and needed to be clarified by the Supreme Court, the 
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76. 38 F.3d 147 (4th Cir. 1994) (finding that scholarships reserved for minority students 
by public institution violate equal protection provisions and Title VI). 
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agencies, including institutions of higher education, from taking race (and other characteristics) 
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school. Preliminary evidence indicates a sharp drop in minority enrollment at professional 
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that use racial preferences, particularly at public colleges. Because Title VI 
applies to any institution receiving federal funds, however, private 
institutions may also face similar constraints as they attempt to avoid 
litigation while enhancing diversity within their student bodies.” 

The opinion is particularly troubling because of its treatment of Justice 
Powell’s opinion in Bakke. Colleges and universities have traditionally 
relied upon that opinion to use diversity as a justification for affirmative 
action in admissions, as well as in faculty hiring, and none of the Supreme 
Court’s rulings in subsequent affirmative action cases have overruled or 
even criticized Bakke.” The Supreme Court’s refusal to review Hopwood 
leaves great uncertainty as to the continuing application of Justice Powell’s 
pronouncements on diversity, at least in the Fifth Circuit. 

Turning to a different form of alleged racial discrimination, black 
students brought constitutional and civil rights claims against the State 
University of New York College at Oneonta and college administrators. The 
college had released the names of black students to the city police, who had 
requested the names after police had tracked an assailant, alleged by the 
victim to be a young black man, to an area near the college campus. 
Students whose names were on the list were questioned by police, but no 
suspect was apprehended. The students filed claims under the Fourth 
Amendment, section 1983 of the Civil Rights Act,”° a the Family Educational 
Rights and Privacy Act (FERPA)." In Brown v. City of Oneonta,” the district 
court ruled on several motions regarding the admissibility of evidence by 
both the plaintiffs and defendants. While this 1996 opinion is purely 
procedural, the following year the U.S. Court of Appeals for the Second 
Circuit addressed the interlocutory appeal of the defendants, who asserted 
that the district court should have awarded them and the college summary 
judgment. The appellate court ruled that, because it was not clear whether 
FERPA’s exception for emergencies allowed the release of the list, the 
college administrators were protected from civil rights liability by qualified 
immunity. The court remanded the issue of whether summary judgment 
should be granted to the city defendants on the plaintiffs’ Fourth 
Amendment claims. 


CONCLUSION 


The Hopwood case, and related developments in California with respect 
to affirmative action challenges, remind us that our higher education 





78. For guidelines that institutions may wish to consider in evaluating whether their 
admissions practices are vulnerable to equal protection or Title VI challenges, see WILLIAM A. 
KAPLIN AND BARBARA A. LEE, THE LAW OF HIGHER EDUCATION, at 199-202 (3d ed. 1995). 

79. These cases have addressed affirmative action in employment, not college admissions; 
thus, Bakke would not have been directly on point. 

80. 42 U.S.C. § 1983. 

81. 20 U.S.C. § 1232g. 

82. 916 F. Supp. 176 (N.D.N.Y. 1996). 
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systems, and our nation, are still locked in a struggle to overcome our 
history of racial segregation while simultaneously implementing the 
principles of equality that are emblematic of a democracy. Collegiate 
leaders are working to develop new definitions of “diversity” that will allow 
members of previously excluded racial and ethnic groups to benefit from 
higher education or post-baccalaureate training, will enable colleges to 
select a student body whose heterogeneity mirrors that of our population, 
and will meet judicial scrutiny. At the same time, the VMI case reminds us 
that gender classifications, although not afforded the same level of 
protection as racial classifications, will be nearly as difficult to justify when 
they exclude qualified students from a public education. 





AFFIRMATIVE ACTION ON CAMPUS: 
THE LEGAL AND PRACTICAL CHALLENGES 


BY ROBERT S. WHITMAN’ 


INTRODUCTION 


As it has for decades, affirmative action continues to generate firestorms 
of legal and political controversy. After the Supreme Court's 1995 decision 
in Adarand Constructors, Inc. v. Pena,’ many observers predicted that 
affirmative action as we know it would soon vanish. Generally speaking, 
that hasn’t happened. Supporters of affirmative action fended off 
congressional efforts to curtail or end such programs in 1995-96, and in the 
wake of the Clinton Administration's directive to “mend, not end” 
affirmative action at the federal level, the issue failed to generate much 
discussion during the 1996 presidential campaign. 

Still, affirmative action's supporters are unquestionably on the defensive. 
Many prominent recent cases exhibit significant hostility toward affirmative 
action, and in California, often thought of as the nation's bellwether state, 
voters in 1996 approved Proposition 209, which amends the state 
constitution to outlaw preferential treatment. Even before that measure 
passed, the Board of Regents of the University of California voted to 
eliminate affirmative action throughout that institution. 

One reason for the controversy that swells discussions of “affirmative 
action” is the very imprecision of the term. As discussed in this article, 
opponents tend to view affirmative action as little more than a euphemism 
for quotas and reverse discrimination, and they decry the goal of “diversity” 
— one of the most enduring rationales for affirmative action — as standardless 
and uncompelling. Supporters, on the other hand, reject the attempt to 
equate affirmative action with quotas and reverse discrimination. Like the 
court in Shuford v. Alabama State Board of Education,’ discussed below, 
they point to the “inclusive” types of affirmative action, such as efforts to 
expand the pool of qualified applicants, rather than on “exclusive” 
approaches like quotas. 

Although 1998 at first promised to be an eventful year in this area, with 
the Supreme Court slated to review Taxman v. Board of Education of the 
Township of Piscataway,’ the parties reached an unusual settlement just 
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before oral argument before the Court. Taxman was to be the Court’s first 
affirmative action case involving an educational institution in more than a 
decade, and would have presented the Justices with a fresh opportunity to 
articulate the parameters of affirmative action in education —- and, most 
significantly, to discuss whether the pursuit of “diversity” is (or ever was) 
a viable justification for such efforts. 

Notwithstanding the Taxman anti-climax, there have been numerous 
developments in this area in recent years that affect the higher education 
community. The first section of this article discusses affirmative action in 
employment, under both Title VII of the Civil Rights Act of 1964 and the 
federal Constitution, with particular emphasis on Taxman. The second 
section addresses affirmative action in admissions, financial aid, and other 
programs unique to educational institutions. The major legal developments 
in this area are the Fifth Circuit's decision in Hopwood v. Texas* striking 
down racial preferences in admissions at the University of Texas Law 
School and the Fourth Circuit's decision in Podboresky v. Kirwan,” barring 
a race restricted scholarship program at the University of Maryland. The 
third section examines the status of racial “diversity” as a rationale for 
affirmative action, and the fourth offers guidance about the types of 
activities and programs that are likely to withstand scrutiny in the current 
environment. 


I. AFFIRMATIVE ACTION IN EMPLOYMENT 
A. Under Title VII 


1. Background 


The landmark decision for affirmative action under Title VII is United 
Steelworkers of America v. Weber.’ The Supreme Court there upheld an 
affirmative action plan contained in a collective bargaining agreement that 
required 50 percent of the participants in a training program to be black. 
The Court held that the plan was lawful because it was adopted to 
“eliminate manifest racial imbalances in traditionally segregated job 
categories.”” The Court noted, for example, that before the plan was 
adopted, blacks accounted for only 1.83 percent of skilled craftworkers at 
the plant, despite being 39 percent of the relevant labor market. The Court 
further held that the plan did not “unnecessarily trammel the interests of 
the white employees” since it did not require the discharge of white workers 
and was temporary in nature.° 





. 78 F. 3d 932 (5th Cir. 1996), cert. denied, 116 S. Ct. 2580 (1996). 
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In Johnson v. Santa Clara County Transportation Agency,” the Court again 
upheld a voluntary affirmative action plan under which a public employer 
could consider sex as a factor in selecting among qualified persons for 
promotions to skilled positions in which women had been significantly 
underrepresented. The Court held that, in order to justify voluntary 
affirmative action, an employer must establish a “manifest imbalance” 
reflecting underrepresentation of the protected class in “traditionally 
segregated job categories.” An employer's ability to demonstrate such an 
imbalance, the Court said, requires the use of proper comparisons. While 
comparing the percentage of minorities or females in a particular job 
category with the percentage of such groups in the area labor market or 
general population may be appropriate in analyzing jobs that require no 
special qualifications, the comparison for jobs that require special training 
must be with those persons in the labor force having the relevant 
qualifications.” 

The Court further held that the plan did not “unnecessarily trammel” the 
rights of male employees because no specific “quota” was set and because 
sex was only one of many factors that were considered in the selection 
decision. 


2. Taxman 


In what was to be its first case addressing affirmative action under Title 
VII since Johnson, the Supreme Court accepted for review the Third Circuit's 
en banc decision in Taxman v. Board of Education of the Township of 


Piscataway.” The case received extensive press attention because of its 


unusual facts and the starkness with which it encapsulated many of the 
ongoing controversies surrounding affirmative action. Although Taxman 
arose in a secondary school context, the case also could have had significant 
ramifications for postsecondary institutions because it offered the Court an 
opportunity to discuss whether “diversity” in education is a permissible 
rationale for affirmative action. Just weeks before oral argument, however, 
the parties reached an unusual agreement to settle the case for more than 
$400,000, an amount financed largely by a coalition of civil rights groups 
fearful of an adverse and broadly worded decision from the Court.” 
Taxman is nonetheless important because it addressed a question that 
lies at the very heart of the affirmative action debate: May a school, 
deciding between two otherwise identical teachers of equal seniority for a 
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single layoff, use race as the tie-breaker in an effort to foster diversity in its 
faculty? Stated differently, is the employer required in such circumstances 
literally to flip a coin? 

In 1975, the Piscataway School Board adopted an affirmative action plan. 
In pertinent part, the plan provided that, in hiring situations, where two 
candidates for a single position “appear to be of equal qualification, 
candidates meeting the criteria of the affirmative action program” - i.e., 
minorities — “will be recommended.”** Fourteen years later, the Board was 
forced to reduce the teaching staff in the Business Department at Piscataway 
High School by one. Under state law governing faculty layoffs, nontenured 
teachers must be laid off first, and layoffs among tenured faculty proceed 
according to reverse seniority. During prior layoffs, the Board had broken 
any ties in seniority through “a random process which included drawing 
numbers out of a container, drawing lots or having a lottery.” In none of 
those situations were the two equally senior teachers of different races. This 
time, however, the two least senior teachers were Sharon Taxman, a white 
woman, and Debra Williams, an African-American woman and the only 
African-American in the department. 

Although the affirmative action policy explicitly addressed only hiring, 
the Board decided to apply it in this instance to the layoff context. It 
assessed the teachers' relative qualifications in terms of classroom 
performance, evaluations, volunteerism and certification, and concluded 
“that they were ‘two teachers of equal ability’ and ‘equal qualifications.” 
Taking the approach called for by the affirmative action plan, the Board 
voted to lay off Taxman. The Superintendent, in later testimony, explained 
that, by retaining Williams and terminating Taxman, the Board 


was sending a very clear message that we feel that our staff should be 
culturally diverse. .. . [T]here is a distinct advantage to students... 
to... come into contact with people of different cultures, different 
background[s], so that they are more aware, more tolerant, more 
accepting, more understanding of people of all background[s].”” 


The Bush Administration Justice Department brought suit against the 
Board, with Taxman participating as an intervenor. The district court in 
1993 ruled in the government's and Taxman's favor. Taxman had been 
rehired by the Board before the completion of the district court proceedings, 
so reinstatement was unnecessary, but the district court granted Taxman 
more than $130,000 in back pay, lost benefits and interest, and awarded her 





. Taxman, 91 F. 3d at 1550. 
. Id. at 1551. 
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full retroactive seniority. A jury separately awarded her $10,000 for 
emotional suffering.” 

The Third Circuit, sitting en banc, held in an 8-4 decision that Taxman’s 
layoff violated Title VII. The majority analyzed her claim of reverse 
discrimination in the context of the “two primary goals” of Title VII: to 
eradicate discrimination in the workplace and to remedy the segregation 
and underrepresentation of minorities in the workforce."* Characterizing 
affirmative action plans as “racial preferences,” the Third Circuit observed 
that, in light of those twin goals and the Supreme Court's decisions 
interpreting them, such plans are lawful only where they have “a remedial 
purpose.”” The Board conceded that its plan had no such purpose; instead, 
as applied in these circumstances, the Board said it acted in furtherance of 
a broader notion of “diversity.” “While the benefits flowing from diversity 
in the educational context are significant indeed,” the court said, “there is 
no congressional recognition of diversity as a Title VII objective,” and the 
Board's use of it as the tiebreaker between Taxman and Williams was 
unlawful.” 

The Third Circuit further held that, even if the diversity goal were 
permissible, the Board's action would have been unlawful because it 
“unnecessarily trammel{led]” Taxman’s interests. The Board's affirmative 
action policy, it said, had an “utter lack of definition and structure” in that 
it was “governed entirely by the Board's whim” and could be invoked “from 
time to time whenever the Board believes that the ratio between Blacks and 
Whites in any Piscataway School is skewed.”” The court concluded: 


[W]e are convinced that the harm imposed upon a nonminority 
employee by the loss of his or her job is so substantial and the cost so 
severe that the Board's goal of racial diversity, even if legitimate under 
Title VII, may not be pursued in this particular fashion. This is 
especially true where, as here, the nonminority employee is tenured.” 


The principal dissenting opinion took issue with the majority’s 
conclusion that diversity was not a permissible goal under Title VII, 
particularly in the educational context. Pointing to the central role that 





18. During the pendency of the school board’s appeal, the Justice Department — after the 
election of President Clinton — switched sides, seeking leave to file an amicus curiae brief on 
behalf of the Board. The Court of Appeals denied the motion but allowed the government to 
withdraw from the case. The only parties to the case in the Supreme Court, therefore, were the 
Board and Taxman. At the Supreme Court's request, the United States participated as an 
amicus curiae. 

19. Taxman, 91 F.3d at 1557. 

20. Id. at 1550. 

21. Id. at 1558. 

22. Id. at 1564. 

23. Id. 





642 JOURNAL OF COLLEGE AND UNIVERSITY LAW __ [Vol. 24, No. 4 


education has played in the larger societal fight against segregation and 
discrimination, Chief Judge Sloviter argued: 


[It does not] seem plausible that the drafters of Title VII intended it to 
be interpreted so as to require a local school district to resort to a 
lottery to determine which of two qualified teachers to retain, rather 
than employ the School Board's own educational policy undertaken to 
insure students an opportunity to learn from a teacher who was a 
member of the very group whose treatment motivated Congress to 
enact Title VII in the first place.” 


The dissent was also swayed by the almost-unique circumstances of the 
case: two teachers of identical seniority and qualifications, but different 
races, being considered for a single layoff in a department that was not 
already diverse. Thus, she concluded, “[a]lthough it may be of little comfort 
to Taxman, the fact that this is the first time in twenty years since the policy 
was adopted that it has been applied to a layoff decision demonstrates the 
minimum impact on White teachers as a whole.”” 


3. Reverse Discrimination? 


Since the plaintiff in Taxman was an innocent white employee who lost 
her job to an equally qualified black employee, solely in an effort to promote 
“diversity,” the case served to sharpen one of the most persistent attacks on 
affirmative action - that it legalizes “reverse discrimination.” Studies 
suggest, however, that the case was highly unusual in that regard. One 
study concluded, for example, that reverse discrimination cases accounted 
for between only 1 and 3 percent of approximately 3,000 reported 
employment discrimination cases in federal district and appeals court 
decisions between 1990 and 1994.” Similarly, in a recent study of law 
school faculty hiring, Deborah Jones Merritt and Barbara F. Reskin 
concluded that, contrary to widespread perceptions, white males are not 
systematically disadvantaged in such hiring and that, if anything, they 
remain favored. The authors found no evidence of a preference for women 
and minorities.”’ 

Nonetheless, there can be little question that the current legal and 
political hostility toward affirmative action is largely based on notions of 
reverse discrimination. Two recent appellate decisions and one recent trial 
court decision, all involving employment actions in institutions of higher 
education, illustrate the point. 





24. Id. at 1572 (Sloviter, J., dissenting). 

25. Id. at 1575. 

26. Draft Report on Reverse Discrimination Commissioned by the Department of Labor, 
1995 Daily Lab. Rep. (BNA) 147, d43. 

27. Barbara F. Reskin, Sex, Race, and Credentials: The Truth About Affirmative Action in 
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In Smith v. Virginia Commonwealth University,“ the university, 
concerned that salaries of female faculty members lagged behind those of 
men, established a task force to perform multiple regression analyses of 
faculty salaries. After controlling for doctoral degree, academic rank, tenure 
status, years of VCU experience, and years of prior teaching experience, the 
analyses concluded that women faculty members were paid between $1,300 
and $2,000 less than men were. In response, the university approved salary 
increases of more than $440,000 to 172 female faculty members. 

A group of male faculty members sued, contending that the women 
received raises for no reason other than their sex. The district court rejected 
their claims and granted the University's motion for summary judgment. 
The court of appeals, sitting en banc, reversed, holding that there was a 
genuine issue of fact as to the validity of the university's analysis. As such, 
the university failed to establish, for purposes of summary judgment, that 
the increases (which the court described as an affirmative action plan) were 
designed to “break down old patterns” of discrimination.” The court 
therefore remanded the case to the district court for trial. 

The holding in Smith is relatively narrow: the court focused its attention 
on the fact that the appeal was from the district court's grant of summary 
judgment, where the court was required to construe the evidence in the light 
most favorable to the male plaintiffs. Nonetheless, the case is significant for 
at least two reasons. First, the court called the salary increases “affirmative 
action” even though they were arguably nothing of the sort; they could just 
as easily have been viewed as a one-time effort to correct a pay disparity (a 


disparity that might have exposed the University to liability under the Equal 
Pay Act had it gone uncorrected). Second, three judges signed a concurring 
opinion that used the University’s corrective action to mount a generalized 
attack on affirmative action in higher education. They stated: 


Once groups become convinced of their entitlement to race and 
gender-based salary increases, they will besiege university 
administrations with their demands for special treatment, thereby 
fractionalizing the university along the lines of race and gender. Non- 
beneficiaries will feel slighted, discriminated against on the basis of 
factors irrelevant to their performance or character. In the end, the 
university will resemble more an embattled federation of race and 
gender-based interest groups than an institution dedicated to the 
unifying spirit of free and open inquiry.” 


In a more conventional reverse-discrimination scenario, the Second 
Circuit in Stern v. Trustees of Columbia University” reversed a grant of 
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summary judgment against a white male faculty member who claimed 
national origin discrimination after he was denied the position as the head 
of the University’s Spanish Language Program in favor of an Hispanic. The 
University’s affirmative action plan for faculty hiring provided that 
appointments would be made after “a wide search for candidates, with 
special efforts made to locate women and minority group candidates” and 
“a fair, impartial review and judgment of all applications.”** The plan did 
not allow for any differential consideration of candidates; it was aimed 
solely at the recruiting stage, not the consideration and decisionmaking 
stage. The plan further allowed exceptions to its procedures on an 
emergency basis when a position became vacant due to unforeseen 
circumstances. Although the plaintiff was appointed acting head of the 
Program pursuant to such an exemption after the existing director 
unexpectedly resigned, University policy required that a permanent head 
could be appointed only after a full search subject to the strictures of the 
affirmative action plan.* 

The University’s Vice President for Arts and Sciences first tried to 
appoint a female to the Director position without conducting a full-scale 
search. After the Department faculty objected strenuously (and threw their 
support unanimously behind the plaintiff), the administration retreated, and 
proceeded to conduct a full-scale search. In a further departure from usual 
practice, however, the search committee included representatives of several 
language departments instead of representatives of the hiring department 
alone.** The committee’s first choice was an Hispanic female, but she had 
accepted a position elsewhere before being interviewed. The committee 
then interviewed three candidates: the plaintiff, an Hispanic male, and a 
white female. Despite the enthusiastic — indeed, emphatic — support of the 
department faculty for the plaintiff, the search committee, based in part on 
its observation of the teaching skills of the three candidates, selected the 
Hispanic male.” 

The district court granted summary judgment to the University, deferring 
to its judgment as to “the candidate it feels is best qualified for the position” 
and rejecting the plaintiff's effort to paint the irregularities in the selection 
process as evidence of pretext.**° The appeals court reversed. It held that 
there was sufficient evidence “from which a jury could permissibly infer 
that, in denying Stern the directorship, the University had discriminated on 
the basis of national origin.”*” It summarized its decision as follows: 
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[W]here, as here, the proffered rationale was that an evaluation had 
been made that one candidate was better than another, and the 
challenged decision was made only after the University had deviated 
from its normal decisionmaking procedures, had stated that it needed 
more Hispanics in the department in question, had appointed advisors 
who lacked proficiency in the skills they were asked to evaluate, and 
had informed another potential candidate that Stern’s candidacy 
would not be considered seriously, we conclude that there were 
genuine issues of fact to be tried as to whether the University’s 
explanation that it hired [the Hispanic] only because he was better 
than Stern was true, and whether the University refused to give serious 
consideration to Stern’s candidacy because he was not of Hispanic 
origin.* 


In dissent, Judge Calabresi (a former law school dean) took the majority 
to task for what he viewed as an improper reading of the record in the case. 
With respect to the effect of the University’s affirmative action plan, he 
observed that “the existence of an explicitly non-discriminatory affirmative 
action plan, together with the hiring of a member of a group covered by the 
plan, is enough to make out . . . a prima facie case of discrimination by a 
qualified person who is not in one of the affirmative action categories.”” 
Given the majority’s reversal of summary judgment for the University, he 
then pointedly wondered: “[W]hat is an employer to do? An expensive, 
frequently ugly jury trial seems mandated whichever way the employer 
picks among qualified applicants, some but not all of whom are women, 
aged, or have minority status.” The two equally unpleasant alternatives, he 
feared, are a straightforward discrimination claim if the employer chooses 
an applicant from a non-protected class, or a reverse discrimination claim 
if the employer opts for a protected-class applicant.” 

The facts of Eastridge v. Rhode Island College** echoed those of Stern. In 
1993, the Department of Modern Languages at Rhode Island College 
advertised for a tenure-track faculty position in French. Of the fifteen 
applicants, the search committee selected four candidates for interviews: 
two white males (one of whom was the plaintiff), one white female, and one 
black male. The committee recommended the black male as its top choice 
and the plaintiff as its second choice. Although it praised the plaintiff as “a 
strong candidate” with “demonstrated versatility and experience,” it had 
this to say about the black candidate: “As a practitioner of Islam, he will 
bring to the department and college a cultural background and interests 
significantly different from those now present within the department. 
Moreover, he is a member of a protected minority.” The committee 
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chairman further stated that the black male was an “[e]xcellent affirmative 
action candidate” whom the committee discovered “after a scrupulous 
search in accordance with federal public policy guidelines.” 

The President of the College authorized the department to hire the black 
male, but that candidate declined after accepting other employment. At that 
point, the Dean of the School of Arts and Sciences intervened and proposed 
to the College’s Vice President for Academic Affairs that the white female, 
rather than the plaintiff, receive the position. The sequence of ensuing 
events is unclear, but it appears that soon after that recommendation, the 
College cancelled the position, perhaps based on declining French 
enrollments. The plaintiff then received a one-year faculty appointment 
that was not renewed. He sued, alleging that the College discriminated 
against him on the basis of race. He pointed in part to the College’s 
affirmative action plan — which set a goal for the makeup of the faculty of 
the Modern Languages department at 70.4 percent female, 12 percent 
“handicapped” and 26.9 percent “minority” - and alleged that the true 
reason for the failure to offer him the position was the College’s preference 
for a female or minority candidate to satisfy its affirmative action goal. 

The court denied the College’s motion for summary judgment. It held 
primarily that the issue of discrimination would turn on the credibility of 
the witnesses. It concluded: “If the [College] officials are believed, race was 
not a factor in the decision to refrain from filling the position and thus not 
hire plaintiff. If some or all of those officials are deemed not credible, then 
a jury can conclude that race was a motivating factor in the decision to deny 
plaintiff a tenure track position.” 


B. Under the Constitution 


Governmental employers — including public colleges and universities — 
face an additional non-discrimination obligation beyond Title VII. The 
Equal Protection Clause of the Fourteenth Amendment to the United States 
Constitution provides that no state may “deny to any person within its 
jurisdiction the equal protection of the laws.” Many of the legal develop- 
ments surrounding affirmative action plans in recent years have been in 
cases addressing challenges to plans adopted by public colleges and 
universities under the Fourteenth Amendment. 


1. Background — Croson, Adarand and “Strict Scrutiny” 


In 1989, the Supreme Court held in Richmond v. J.A. Croson Co.* that 
affirmative action programs implemented by state and local governments are 
subject to “strict scrutiny.” That standard requires that, to pass muster 
under the Equal Protection Clause, a program must serve a “compelling 
interest” and must be “narrowly tailored” to further that interest. Six years 
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later, in Adarand Constructors, Inc. v. Pena,** the Court held that federal 
affirmative action programs would also be subjected to “strict scrutiny.” 

In recognition of the fact that “strict scrutiny” is an extraordinarily 
difficult standard to meet, Adarand and Croson were hailed by some, and 
reviled by others, as the death knell for affirmative action. Nonetheless, 
Justice O'Connor's majority opinion in Adarand took pains to “dispel the 
notion that strict scrutiny is ‘strict in theory, but fatal in fact.”’** And only 
Justice Thomas joined Justice Scalia's concurring opinion, which took the 
absolutist position that “government can never have a ‘compelling interest’ 
in discriminating on the basis of race in order to ‘make up’ for past racial 
discrimination in the opposite direction.”* 


2. “Strict Scrutiny” in Action — “Fatal in Fact”? 


In the context of race-conscious employment decisions, what is needed 
to satisfy strict scrutiny? A post-Adarand decision of the Seventh Circuit 
provides one good example. In Wittmer v. Peters,“ the court upheld the 
authority of the warden of a “boot camp” style correctional facility to take 
race into account in staffing it. As described by the court, the facility uses 
“old-fashioned military basic training, in which harsh regimentation, 
including drill-sergeant abuse by correctional officers, is used to break down 
and remold the character of the trainee.”*” Three white applicants for officer 
positions were rejected despite ranking third, sixth and eighth on the 
examination, while the black applicant who was hired ranked forty-second. 

The state did not deny that race played a factor in its hiring decision. Its 
rationale was not “diversity” or the theory that black inmates require black 
guards as “role models.” Nor was it attempting to rectify past 
discrimination. Rather, the state justified its race-conscious hiring with an 
empirical determination that black prisoners, who constituted a majority of 
the inmate population, would respond better to black officers in a “boot 
camp” environment, a determination that led the state to conclude that 
selecting the black applicant would better serve the institution’s penological 
objectives. In subjecting the program to “strict scrutiny,” the court 
articulated that standard as follows: 


While we may assume that a practice that is subject to the skeptical, 
questioning, beady-eyed scrutiny that the law requires when public 
officials use race to allocate burdens or benefits is not illegal per se, it 
can survive that intense scrutiny only if the defendants show that they 
are motivated by a truly powerful and worthy concern and that the 
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racial measure that they have adopted is a plainly apt response to that 
concern.” 


Despite the height of that hurdle, the court upheld the state’s hiring decision 
because of its empirically supported belief that black inmates are “unlikely 
to play the correctional game of brutal drill sergeant and brutalized recruit 
unless there are some blacks in authority in the camp.”” 

Depending on one’s point of view on affirmative action, Wittmer is either 
a cause for relief or alarm. Advocates can paint the decision as an 
affirmation that strict scrutiny can be satisfied and is not invariably fatal. 
Opponents, on the other hand, can plausibly argue that the circumstances 
of the case are so unusual, and the state interest so obvious and unique, that 
the case is the exception that proves the rule. 

The D.C. Circuit’s April 1998 decision in Lutheran Church-Missouri 
Synod v. FCC” may have deflated whatever relief Wittmer provided to 
affirmative action’s proponents. The case addressed the constitutionality 
of FCC regulations prohibiting radio stations from discriminating in 
employment on the basis of race, color, religion, national origin or sex, and 
requiring that stations adopt affirmative action programs targeted to 
minorities and women. The plaintiff was a church operating two religious- 
oriented radio stations in Missouri with workforces composed almost 
entirely of Lutheran-trained white employees. Although the FCC generally 
exempts religious broadcasters from the ban on religious discrimination, it 
found in this case that the church’s avowed preference for the Lutherans 
was overbroad because it operated to excluded qualified minorities within 
the relevant geographic labor market. It also found that the church made 
insufficient efforts to recruit minorities.°* Applying strict scrutiny, the D.C. 
Circuit held the regulations unconstitutional. “The crucial point,” it said, is 
that the regulations “oblige stations to grant some degree of preference to 
minorities,” principally because they are “built on the notion that stations 
should aspire to a workforce that attains, or at least approaches, 
proportional representation.”*” In particular, the court was unpersuaded by 
the FCC’s position that, in its enforcement of the regulations, it looks at 
more than raw hiring numbers and does not apply rigid quotas. Rejecting 
that argument, the court reasoned: 


As a matter of common sense, a station can assume that a hard-edged 
factor like statistics is bound to be one of the more noticed screening 
criteria. The risk lies not only in attracting the Commission’s 
attention, but also that of third parties. “Underrepresentation” is often 





. Id. at 918. 

. Id. at 920. 

. No. 97-1116, 1998 WL 168712 (D.C. Cir. 1998). 
, ddsat *2. 

. Id. at *7. 





1998] AFFIRMATIVE ACTION ON CAMPUS 649 


the impetus (as it was in this case) for the filing of a petition to deny 
[renewal of a station’s broadcasting license], which in turn triggers 
intense EEO review.™ 


Sharpening its point even further, the court continued: 


[W]e do not think it matters whether a government hiring program 
imposes hard quotas, soft quotas, or goals. Any one of these 
techniques induces an employer to hire with an eye toward meeting 
the numerical target. As such, they can and surely will result in 
individuals being granted a preference because of their race.™ 


The court then turned to the FCC’s defense of the regulations: diversity 
in programming content. While needling the commission for its inability 
to articulate that interest in a concrete way, the court suggested that 
“diversity” in this context meant “programming that reflects minority 
viewpoints or appeals to minority tastes.” So construed, the government’s 
interest was not remotely “compelling” enough to justify a racial preference. 
“We do not mean to suggest that race has no correlation with a person’s 
tastes or opinions,” the court said. “We doubt, however, that the 
Constitution permits the government to take account of racially based 
differences, much less encourage them. One might well think such an 
approach antithetical to our democracy.”* 

Finally, the court showed little patience for the FCC’s contention 
that the regulations were “narrowly tailored,” holding that they went far 
beyond what even the attainment of broadcast diversity would call for. 
While the Commission faulted the stations for preferring Lutheran 
secretaries, receptionists, and engineers because those positions had no 
connection to the espousal of religious views on the air, it nonetheless 
defended its employment regulations “on the ground that minority 
employees bring diversity to the airways.”*° “The FCC would thus have us 
believe,” the court said, “that low-level employees manage to get their ‘racial 
viewpoint’ on the air but lack the influence to convey their religious 
views.”*” 


3. Government-Sponsored Affirmative Action Under a “Strict Scrutiny” 
Regime 


Despite its somewhat atypical factual context, Lutheran Church illustrates 
the difficulty of defending affirmative action under a “strict scrutiny” 
regime. And because the D.C. Circuit decided it, the decision could foretell 
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even greater hostility toward federal-government-sponsored affirmative 
action programs. 

Three years ago, in the wake of Adarand, the Labor Department remained 
steadfast in its defense of the programs it administers. While 
acknowledging that Adarand has “significant implications” for federal 
programs that accord minority preferences, the Department nonetheless 
maintains that the decision has nothing to do with Executive Order 11246, 
the principal federal affirmative action directive, because the Executive 
Order does not require the use of racial or gender preferences.” Rather, 
according to Shirley Wilcher, the Director of the department’s Office of 
Federal Contract Compliance Programs (OFCCP), the programs established 
under the authority of the Order use only numerical goals and timetables — 
techniques that are directed at broadening the pool of qualified candidates 
from which employers can choose. 

Wilcher has continued to defend affirmative action since Adarand, 
suggesting that its elimination would jeopardize the employment gains 
made over the past 30 years by women and minorities.** She denies that 
OFCCP forces companies to hire unqualified minority or female workers in 
order to meet government standards, or penalizes companies that make a 
“good faith” effort to meet government-established “goals and timetables” 
for minority recruitment. Bernard Anderson, Assistant Secretary of Labor 
for Employment Standards, reiterated this point, asserting that no 
organization, in more than twenty years of OFCCP's existence, has been 
ordered to adopt a hiring quota as a remedy for a violation of EO 11246 or 
the anti-bias laws. 

In a June 1995 statement to the Senate Labor Committee, Wilcher 
emphasized the anti-quota nature of Executive Order 11246 and affirmative 
action plans implemented thereunder: 


Executive Order 11246 does not require the use of racial or gender 
preferences. The numerical goals approach, which implements the 
affirmative action provision of Executive Order 11246, is not based on 
racial or gender preferences, or quotas. Rather, it is a mechanism 
designed to measure the success of contractors' good faith efforts at 
broadening the pool of qualified candidates for entry level or 
promotional opportunities. . . . The Executive Order regulations are 
explicit on that point: “Goals may not be rigid and inflexible quotas 
which must be met, but must be targets, reasonably attainable by 
means of applying every good faith effort to make all aspects of the 
entire affirmative action program work.” 
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What affirmative action essentially requires is that employers 
“cast a wider net;” that they make additional efforts to seek and recruit 
persons who may not ordinarily be considered for opportunities for 
positions in a company. . . . Once identified, these persons should be 
allowed to compete with their counterparts without any diminution in 
standards or expectations.” 


Wilcher also pointed to an OFCCP study that found no instances where a 
contractor was cited for failure to reach a goal. 

OFCCP has recently taken several steps to reform its administration of the 
Executive Order. These include, among others: reaffirming its “no quotas” 
policy through senior staff meetings and monthly conference calls; 
establishing an ombudsperson with a toll-free number (1-888-37-OFCCP); 
focusing on “substantive violators” (those with a history of violations, those 
in growth industries, and first-time reviews); implementing techniques to 
streamline the review process; and exploring the feasibility of alliances 
among employers to achieve greater compliance.” 


II]. AFFIRMATIVE ACTION IN ADMISSIONS AND OTHER PROGRAMS 
A. Racial Preferences 


1. Background — Bakke 


The landmark case on affirmative action in higher education remains 
Regents of the University of California v. Bakke.“ A white male applicant to 
the University's medical school challenged, under the Equal Protection 
Clause of the Fourteenth Amendment, a special admissions program under 
which 16 of the 100 positions in the class were reserved for “disadvantaged” 
minority students. The Court struck down the program, proclaiming that 
its “fatal flaw . . . is its disregard of individual rights as guaranteed by the 
Fourteenth Amendment,” and ordered Bakke's admission to the medical 
school on the grounds that the University could not meet “its burden of 
proving that, but for the existence of its unlawful special admissions 
program, respondent still would not have been admitted.” The Court did, 
however, embrace the University's use of race as a factor in admissions. It 
stated that: 
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[the] articulated purpose of remedying the effects of past societal 
discrimination is, under our cases, sufficiently important to justify the 
use of race-conscious admissions programs where there is a sound 
basis for concluding that minority underrepresentation is substantial 
and chronic, and that the handicap of past discrimination is impeding 
the access of minorities to the Medical School.® 


Four of the Bakke Justices believed affirmative action is appropriate and 
would have applied a standard less than strict scrutiny; four Justices 
believed that any race-conscious action is prohibited; and Justice Powell, 
charting a middle course, concluded that strict scrutiny should apply and 
that “diversity” is a compelling rationale.” His vote, therefore, plus those 
of the first four Justices, constituted a majority upholding race-conscious 
affirmative action. 


2. Hopwood — Bakke reconsidered 


Whatever guidance admissions officials may have divined from Bakke 
was called into question in Hopwood v. Texas,” surely one of the most 
controversial decisions from any federal court of appeals in recent years. 
The Fifth Circuit in Hopwood declared Bakke a virtual dead letter and held 
unconstitutional an admissions program at the University of Texas Law 
School that gave a “boost” to Mexican-American and African-American 
applicants, such that the standards for their admission were effectively 
lower than those for others. 

As described by the court, the admissions program worked as follows. 
Initial admissions decisions were based on a numerical composite of an 
applicant's grade point average and LSAT score: those with high composite 
scores were rated “presumptive admit,” nearly all of whom were accepted 
with little review; those with low composite scores were rated “presumptive 
deny,” nearly all of whom were rejected with little review; and the 
remainder were placed in a “discretionary zone” and received extended 
consideration.” Of this last group, the files of all but the African- and 
Mexican-American applicants were bundled into stacks of thirty and 
reviewed by different three-member subcommittees. Each subcommittee 
member could vote in favor of nine to eleven of the thirty applicants, and 
generally any applicant receiving two votes was given an offer. 

African- and Mexican-Americans were treated differently in several 
respects. The composite scores necessary to be placed within one of the 
three groups were lower; for example, they needed a composite score of only 





66. Id. at 362 (Brennan, White, Marshall, & Blackmun, J.J., concurring in part and 
dissenting in part). 

67. Id. at 267. 

68. 78 F. 3d 932 (5th Cir. 1996), cert. denied, 518 U.S. 1033 (1996). 

69. Id. at 934-35. 
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189 to be considered “presumptive admit,” while others needed a 199.” 
Similarly, a non-minority applicant like plaintiff Cheryl Hopwood, with an 
undergraduate grade point average of 3.8, would have needed an LSAT 
score in the 78th percentile to avoid being rated as “presumptive deny,” 
while an African- or Mexican-American applicant with that grade point 
average would have needed an LSAT score only in the 20th percentile.” In 
addition, all African- and Mexican-American applicants, regardless of their 
composite scores or whether they fell in the “discretionary” range, were 
evaluated by a three-member subcommittee, composed of minorities, whose 
decisions on such applicants were “virtually final.””* The law school also 
maintained a separate waiting list for these applicants.” 

Applying strict scrutiny, the court considered whether the admissions 
program served a “compelling government interest” and whether it was 
“narrowly tailored” to achieve that interest. The law school pointed to two 
compelling interests: achieving a diverse student body and the educational 
benefits that flow therefrom, and remedying the lingering effects of past 
discrimination. The court found neither interest sufficiently compelling. 

As to diversity, the court held that Justice Powell's opinion in Bakke - 
which relied heavily on the diversity rationale — has “never represented the 
view of a majority of the Court” and has been explicitly disavowed.” 
Finding no support for the rationale in the Supreme Court’s decisions, the 
Hopwood court went on to reject the rationale itself. It reasoned that 
reliance on race to achieve diversity “simply achieves a student body that 
looks different” and “is no more rational on its own terms than would be 


choices based upon the physical size or blood type of applicants.”” 
“Diversity .. . treats minorities as a group, rather than as individuals. It may 
further remedial purposes but, just as likely, may promote improper racial 
stereotypes, thus fueling racial hostility.”” It is “simply too amorphous, too 
insubstantial, and too unrelated to any legitimate basis for employing racial 


classifications.””’ 


The court was also unpersuaded by the law school’s second asserted 
interest — remedying the present effects of past discrimination. While 
noting that the Supreme Court has recognized this as a legitimate basis for 
racial classifications, it rejected as overbroad the law school’s reliance on 
past discrimination in all public education throughout Texas and in the 





70. Id. at 936. 

71. Id. at 937 n.8. 

72. Id. at 937. 

73. Id. at 938. 

74. Id. at 944-45. 

75. Id. at 945. 

76. Id. 

77. Id. (quoting Metro Broadcasting, Inc. v. FCC, 497 U.S. 547, 612 (1990) (O’Connor, J., 
dissenting). 
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University of Texas overall, stating that any racial preference at the law 
school must be justified solely by reference to that school.” 

The court then held that the law school had not demonstrated that any 
discrimination practiced by the law school in the past was sufficient to 
warrant remedial action today. Addressing the law school's claim that its 
current reputation as a hostile environment for minorities was a lingering 
effect of its history of discrimination, the court said that, in light of the 
school's extensive outreach programs, dating to the late 1960s, “one cannot 
conclude that a hostile environment is the present effect of past 
discrimination.”” Instead, “[a]ny racial tension at the law school is most 
certainly the result of present societal discrimination and, if anything, is 
contributed to, rather than alleviated by, the overt and prevalent 
consideration of race in admissions.”” 


3. Podberesky — Hopwood foretold? 


About two years before Hopwood was decided, the Fourth Circuit rejected 
an effort by the University of Maryland to increase minority enrollment by 
establishing a separate merit scholarship fund available only to African- 
American students.” 

Applying strict scrutiny, the court considered whether the scholarship 
program was a necessary remedy for past discrimination and, if so, whether 
it was narrowly tailored to achieve that remedial goal. The university 
asserted four justifications for the program: its poor reputation in the 
African-American community based on a history of segregation, the 
underrepresentation of African-Americans in the student population, the 
low retention and graduation rates of African-Americans who do enroll, and 
the perceived hostile environment faced by African-American students on 
campus.” The court rejected the first and the fourth out of hand. The first 
(poor reputation) was insufficient because it could be used to justify race- 
based programs “as long as there are people who have access to history 
books.”** The fourth (perceived: hostile environment) was insufficient 





78. Id. at 951-52. 

79. Id. at 953. 

80. Id. The protracted Hopwood litigation took an ironic twist on remand, where the district 
court, following a four-day trial, held that none of the named plaintiffs “would have been 
admitted to the law school even under a constitutional admissions system.” 1998 WL 180320 
at *2 (W.D. Tex. Mar. 20, 1998). Based primarily on extensive testimony from a member of the 
school’s admissions committee, the court found that the named plaintiffs had mediocry 
credentials that rendered them unfit for admission even if the race of other applicants had not 
been considered. Among other things, the court observed that it was “astonished to discover the 
number of applicants with drastically better credentials than the four plaintiffs” who were 
nonetheless not admitted. Jd. at * 14. Further appeals in the case are almost certain to follow. 

81. Podberesky v. Kirwan, 38 F. 3d 147 (4th Cir. 1994), cert. denied, 514 U.S. 1128 (1995). 

82. Id. at 152. 

83. Id. at 154. 
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because it could just as easily reflect “present societal discrimination” as 
past discrimination by the university. 

The court also rejected the two statistically oriented rationales - 
underrepresentation and low retention and graduation rates. Because the 
appeal arose after the district court granted summary judgment to the 
university, the court of appeals examined the university's evidence in the 
light most favorable to the plaintiffs. So viewed, the evidence did not 
conclusively establish that a remedial program like the scholarships was 
necessary.” 


4. McLaughlin — The Rejection of Race-Conscious Selection Criteria in an 
Elite Public School 


McLaughlin v. Boston School Commission” involved an equal protection 
challenge to an affirmative action program governing admissions in an elite 
public school in Boston. In a thoughtful opinion, the court held the plan 
unlawful and ordered the white plaintiff, whose application had been 
rejected, admitted into the school's eighth-grade class. 

Beginning in 1976, Boston public schools were subject to a remedial 
desegregation order in which 35% of the seats available at three selective 
schools were set aside for African-American and Hispanic students. The 
order expired 1987, but two years later the Boston School Committee, which 
administers those three schools, voted to continue the set-aside. The 
plaintiff applied to the Boston Latin School, considered “the best public 
secondary school in the City of Boston.”*”” Although her test score and grade 
point average gave her a ranking of 479 among all applicants, no student 
above the rank of 350 was admitted, except, pursuant to the set-aside, 
African-American and Hispanic applicants.” 

Applying strict scrutiny, the court considered the two asserted 
compelling interests in maintaining the policy: the present effects of past 
discrimination and the achievement of a diverse student body (the same two 
interests rejected in Hopwood). As to the first interest, the plaintiff argued 
that the lifting of the desegregation order in 1987 was, ipso facto, a finding 
that the lingering effects of the city's documented past discrimination had 
disappeared. The court, while acknowledging that segregation had been 
largely eliminated by 1987, did not read the 1987 court order lifting the set- 
aside as addressing “the lingering impact of societal discrimination and 
segregation upon the character and potential of minority pupils.” The 
court then turned to the defendants’ evidence, which consisted largely of 
statistics indicating the disparity between the number of African-Americans 





. Id. 

. Id. at 155-57. 

. 938 F. Supp. 1001 (D. Mass. 1996). 
. Id. at 1004. 
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and Hispanics who apply to BLS and the numbers deemed qualified based 
on their scores. The court held that these statistics were a “plausible” basis 
on which to justify the set-aside. 

As to the interest in diversity, the court noted the advantages of 
guaranteeing a substantial presence of African-American and Hispanic 
students at BLS. Paraphrasing the testimony of the defendants’ expert, the 
court described these advantages as: 


the instillation into BLS students of the negotiation skills deemed 
necessary to defuse community racial tensions; the placing of black 
and Hispanic students into an educational setting which will 
eventually lead to better job prospects; the promotion of greater 
cultural understanding and the diminution of racial prejudice; and the 
fostering of a tolerant ethos in BLS students, many of whom, 
defendants predict, will assume positions of civic responsibility.” 


Still, the court observed that “[w]hether such an interest is ‘compelling’... 
is the big question.” It then noted — without taking a position either way 
— the current uncertainty on the topic, comparing the Supreme Court's 
pronouncements, in Bakke and elsewhere, with the Fifth Circuit's “flat out 
rejection” of the diversity rationale in Hopwood.” 

Having thus skirted the “compelling interest” question, the court 
proceeded to reject the set-aside on the “narrowly tailored” prong. 
“{H]owever justifiable and appropriate the set aside might once have been,” 
the court was unpersuaded that it was narrowly enough tailored, “in August 
1996,” to withstand strict scrutiny, primarily because the set-aside did not 
have “a built-in termination provision” and because the city did not explore 
less racially preferential alternatives. As examples of such alternatives, the 
court suggested changing the entrance examination system and choosing 
applicants by lottery of applicants who achieve a certain score.™ 

Following McLaughlin’s admission to the school in response to the 
court’s preliminary injunction, but before the court could conduct a trial on 
the merits, the defendants agreed to continue her enrollment so long as she 
satisfied its academic requirements. The court then dismissed the case as 
moot.” In response to that litigation, however, the Boston School 
Committee adopted a new admissions policy, which was upheld against a 
constitutional challenge in late May 1998. 





. Id. at 1014. 

. Id. 

. Id. at 1015. 

. Id. at 1016. 

. Id. at 1016-17. 

. See 952 F. Supp. 33 (D. Mass. 1996). 

. See Wessmann v. Boston School Commission, 1998 WL 271218 (D. Mass. May 28, 
1998). Under the new policy, each applicant is ranked according to a “composite score” that 
combines his or her grade point average and score on a standardized test. Those applicants in 





1998] AFFIRMATIVE ACTION ON CAMPUS 


B. Title VI: Race-Based Actions at Private Colleges and Universities 


The foregoing discussion has focused on the constitutional constraints 
applicable to public educational institutions that seek to boost minority 
enrollments. Similar restrictions apply to private institutions. The 
principal statute is Title VI, 42 U.S.C. § 2000d, which prohibits race 
discrimination by any institution receiving federal financial assistance. The 
Department of Education (DOE) regulations implementing the statute 
provide that an educational institution receiving DOE aid “may not, directly 
or through contractual or other arrangements, on ground of race,” deny any 
service, financial aid, or other benefit of the Department's financial 
assistance program.” In one illustration of the regulations' application and 
breadth, the Department offers this example: 


In a research, training, demonstration, or other grant to a university for 
activities to be conducted in a graduate school, discrimination in the 
admission and treatment of students in the graduate school is 
prohibited, and the prohibition extends to the entire university unless 
it satisfies the responsible Department official that practices with 
respect to other parts or programs of the university will not interfere, 
directly or indirectly, with fulfillment of the assurances required with 
respect to the graduate school.” 


In 1994, DOE issued extensive policy guidance on the application of Title 
“VI to student financial aid programs that seek to benefit minorities. The 
guidance lists five “principles” that the Department views as permissible 
rationales for such programs: 


(1) aid targeted to “disadvantaged students,” regardless of race; 
(2) race-restricted aid authorized by Congress; 

(3) aid designed “to remedy past discrimination;” 

(4) aid designed “to create diversity;” and 

(5) private gifts restricted by race or national origin.” 





the top 50 percent of composite scores constitute the “qualified applicant pool.” Each of the 
three schools affected by the policy then automatically fills half of its available slots from this 
pool based solely on composite scores. The schools fill the remaining slots with applicants from 
the qualified pool according to the composite score rank, but in proportion to the racial/ethnic 
composition of the group of applicants who were not admitted based on composite score alone. 
This approach is designed to provide each school with a student body that roughly reflects the 
diversity of its pool of qualified applicants. It also ensures that the racial and ethnic 
composition of each admitted class will vary from year to year. See 1998 WL 271218 at *6. 

97. 34 C.F.R. § 100.3(a) (1998). 

98. 34 C.F.R. § 100.5(b) (1998). 

99. 59 Fed. Reg. 8756 (Feb. 23, 1994). 
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In citing diversity as one of the acceptable rationales, the Department 
relied heavily on Justice Powell’s opinion in Bakke. Based on subsequent 
Supreme Court decisions, however, it said it would consider several other 
factors before concluding that diversity was a sufficient basis for a particular 
race-restricted aid program. These include: whether race-neutral means of 
achieving diversity have been or would be ineffective; whether “a less 
extensive use of race” would suffice; whether race is used “in a flexible 
manner” for a limited duration; and whether using race adversely affects the 
opportunities available to non-minorities.”” 

With respect to the fifth principle — restricted private gifts —- the guidance 
suggests that, because any institution governed by Title VI must practice 
non-discrimination in all of its programs and activities, the administering 
of scholarship or aid funds restricted by race could run afoul of that 
statute.” The only exceptions would be where one of the other principles, 
such as fostering diversity or remedying past discrimination, were 
applicable.’ 


C. Gender Preferences 


As noted above, gender classifications implemented by public entities are 
examined under “intermediate” — as opposed to “strict” - scrutiny. In a 1996 
decision, the Supreme Court applied “intermediate” scrutiny in the higher 
education context and found the males-only admissions policy of the 
Virginia Military Institute (“VMI”), a  state-supported institution, 
unconstitutional.’ 

Although the case addressed an admissions policy that excluded women 
rather than granted them a preference, the framework of the Court's 
constitutional analysis was the same. The Court reaffirmed the proposition 
that “[p]arties who seek to defend gender-based government action must 
demonstrate an ‘exceedingly persuasive justification’ for that action.”™ 
“Sex classifications may be used to compensate women ‘for particular 
economic disabilities [they have] suffered,’ to ‘promote equal employment 
opportunity,’ [or] to advance full development of the talent and capacities 
of our Nation's people.”** “The constitutional violation in this case,” it 





100. Id. at 8757. 

101. Id. at 8762. 

102. The Department stated that Title VI permits historically black colleges and universities 
(HBCUs) to “participate in race-targeted financial aid programs for black students that are 
created by third parties, if the programs are not restricted to students at HBCUs.” Id. at 8764. 
It emphasized, however, that despite their special status, HBCUs may not discriminate on the 
basis of race in admissions, may not create race-targeted aid programs using their own funds 
unless they satisfy one of the Title VI “principles,” and may not accept private donations of 
race-restricted funds that are limited to students at that institution unless otherwise permitted 
by the policy guidance. Id. at 8763. 

103. United States v. Virginia, 518 U.S. 515 (1996). 

104. Id. at 515 (citations omitted). 

105. Id. at 533 (citations omitted). 
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held, “is the categorical exclusion of women from an extraordinary 
educational opportunity afforded men.”*” 

Cohen v. Brown University’” is another case involving alleged gender 
discrimination in higher education that, while not involving an affirmative 
action plan, contains interesting commentary on the affirmative action 
debate. The First Circuit in Cohen affirmed findings, after a lengthy trial, 
that Brown violated Title IX in the operation of its intercollegiate athletics 
programs because of the disparity between the number of slots available to 
female athletes and the female student enrollment at the university. The 
court went to great lengths to demonstrate that the case was not about 
affirmative action but was, instead, simply an interpretation of a statutory 
mandate not to discriminate. 


While “affirmative action” may have different connotations as a matter 
of politics, as a matter of law, its meaning is more circumscribed. True 
affirmative action cases have historically involved a voluntary 
undertaking to remedy discrimination (as in a program implemented 
by a governmental body, or by a private employer or institution), by 
means of specific group-based preferences or numerical goals, and a 
specific timetable for achieving those goals.*” 


Moreover, the court continued, the district court's remedy of requiring 
full and effective accommodation of the athletic interests and abilities of 
female students “does not raise the concerns underlying the Supreme 


Court's requirement of a particularized factual predicate to justify voluntary 
affirmative action plans.”"* The concerns are “that government bodies are 
reaching out to implement race- or gender-conscious remedial measures that 
are ‘ageless in their reach into the past, and timeless in their ability to affect 
the future,’ on the basis of facts insufficient to support a prima facie case of 
a constitutional or statutory violation, to the benefit of unidentified victims 
of past discrimination.”’” 


III. THE STATUS OF RACIAL “DIVERSITY” AS A RATIONALE FOR 
AFFIRMATIVE ACTION 


One of the most controversial aspects of Hopwood was the court's outright 
rejection of “diversity” as a rationale for affirmative action in admissions. 
One of the three judges on the panel sharply disagreed with the other judges' 





106. Id. at 547. The Court noted the argument of several amici that diversity in educational 
opportunities is an appropriate governmental objective and that single-sex facilities foster that 
objective. The Court declined to address the argument, except to state that it does “not question 
that State's prerogative evenhandedly to support diverse educational opportunities.” Id. at 533. 

107. 101 F. 3d 155 (1st Cir. 1996), cert. denied, 117 S. Ct. 1469 (1997). 

108. Id. at 170. 

109. Id. at 171. 

110. Id. (citations omitted). The lengthy litigation in Cohen was finally settled in June 1998. 
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declaration that Bakke is dead and its corresponding holding that the only 
permissible justification for affirmative action is to remedy the present 
effects of past discrimination.’ And a significant minority of the Fifth 
Circuit's judges voted to hear the case en banc, citing primarily the panel's 
rejection of the diversity rationale first articulated in Bakke.’” 

In rejecting Bakke, the Hopwood court was actually rejecting the opinion 
of Justice Powell. That opinion has long been considered the “controlling” 
opinion in the case, even though it was signed only by himself, because no 
opinion garnered the vote of a plurality (let alone a majority) of Justices. 
What exactly did Justice Powell say in Bakke? He first concluded that the 
state must show a compelling interest to justify the use of racial preferences. 
He then considered the four interests asserted by the state, rejecting three 
of them: (1) assuring that the student body contains “some specified 
percentage of a particular group merely because of its race or ethnic origin,” 
which he called “discrimination for its own sake,”*** (2) “ameliorating, or 
eliminating where feasible, the disabling effects of identified discrimina- 
tion,” a goal he viewed as “legitimate and substantial” but as not sufficiently 
justified in this instance,’ and (3) improving the delivery of health care to 
underserved communities, which the facts of the case also did not justify.” 

Justice Powell was receptive, however, to the fourth goal: “the attainment 
of a diverse student body,” which he said “clearly is a constitutionally 
permissible goal for an institution of higher education.”* Relying on the 
Court's earlier pronouncements about the importance of academic freedom, 
he stated: 


The atmosphere of “speculation, experiment and creation” - so 
essential to the quality of higher education — is widely believed to be 
promoted by a diverse student body. . . .[I]n arguing that its 
universities must be accorded the right to select those students who 
will contribute the most to the “robust exchange of ideas” . . . [the 
university] must be viewed as seeking to achieve a goal that is of 
paramount importance in the fulfillment of its mission.’” 


Thus, while the Court affirmed the portion of the lower court's order striking 
down the quota aspect of the university's affirmative action program, it 
reversed the portion of the order that barred the university “from any 
consideration of the race of any applicant.”*” 





. Hopwood, 78 F.3d at 964-65 (Wiener, J., specially concurring). 

. Id. at 968 (Politz, J., dissenting) (disagreeing with the failure to grant rehearing en banc). 
. Bakke, 438 U.S. at 307. 

. Id. at 307-10. 

. Id. at 310-11. 

. Id. at 310-11. 

. Id. at 312-13. 

. Id. at 320. 
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As an “illuminating example” of a valid affirmative action program, 
Justice Powell cited the admissions policy of Harvard College, in which “the 
race of an applicant may tip the balance in his favor just as geographic 
origin or a life spent on a farm may tip the balance in other candidates’ 
cases.”"”” That approach, he concluded, “is flexible enough to consider all 
pertinent elements of diversity in light of the particular qualifications of 
each applicant, and to place them on the same footing for consideration, 
although not necessarily according them the same weight.” Based largely 
on Justice Powell’s endorsement, the Harvard approach became the template 
for many higher education admissions programs. 

The Justice Department's view in 1995, after the Supreme Court issued 
Adarand, was that Justice Powell’s opinion in Bakke was the “controlling” 
one in the case and that, while a majority of the Court has never expressly 
embraced the diversity rationale, no majority has since rejected Justice 
Powell’s opinion.’ Moreover, the majority in Metro Broadcasting relied in 
part on Bakke in upholding affirmative action in the licensing of 
broadcasters. While the Court in Adarand overruled Metro Broadcasting, it 
did so only insofar as Metro Broadcasting was inconsistent with the 
proposition that strict scrutiny applies to federal affirmative action plans. 
Moreover, the Department observed, none of the lower courts applying 
Croson and Metro Broadcasting have concluded that the Court has 
disavowed Bakke. The Department therefore assumed that Bakke remains 
the law and concluded that diversity is a worthwhile and permissible goal 
in the context of higher education. 

In a subsequent memo, addressing the effects of Adarand on federal- 
government employment, the Department concluded that diversity was still 
a viable rationale for affirmative action, but cautioned that there must be “a 
well-reasoned basis — be it statistical, anecdotal, expert opinion, or other - 
for concluding that there is a compelling operational need for increased 
minority representation in [the employer's] workforce.”’”* Applying Justice 
Powell’s reasoning, the memorandum suggested that federal agencies with 
“educational missions” may have a defensible interest in a diverse 
workforce, and that “a racially diverse range of views and perspectives 
among its workers may substantially enhance the performance of an agency 
that is charged with handling matters that particularly affect minorities and 
minority communities.” The Department specifically mentioned law 
enforcement and EEO offices as two areas where such concerns might justify 
race-conscious employment decisions. 





119. Id. at 316. 

120. Id. at 317. 

121. Memorandum from Assistant Attorney General Walter Dellinger to Agency General 
Counsels (June 28, 1995). This document is available in BNA's Fair Employment Practices 
Manual at 405:221. 

122. Memorandum from Associate Attorney General John R. Schmidt to Agency General 
Counsels (February 29, 1996). See 1996 Daily Lab. Rep. (BNA) 43, D31. 
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Similarly, the Department's amicus curiae brief to the Supreme Court in 
Taxman, although concluding that Taxman's layoff was unlawful because 
it “imposed and unnecessary and unjustified burden” on her, argued 
nonetheless that diversity can be a legitimate basis on which a school 
district adopts an affirmative action plan. “[A] school district can have a 
compelling interest in obtaining the educational benefits of a racially 
diverse faculty at each of its schools, and may permissibly use narrowly 
tailored means, such as using race as one factor in assignment or transfer 
decisions, to achieve that goal.”** The brief continued: 


Exposing students to a diverse faculty on a daily basis can dispel 
stereotypes and misconceptions and foster mutual understanding and 
respect in a much more powerful and lasting way than imparting those 
lessons through words alone. Like a diverse student body, a diverse 
faculty also benefits all students. The lesson that “the diverse ethnic, 
cultural, and national background that have been brought together in 
our famous ‘melting pot’ do not identify essential differences among 
the human beings that inhabit our land” is one that is critical for 
students of all races to learn. 


With respect to admissions and other educational programs, the federal 
government's position appears to be unchanged as a result of Hopwood and 
Podberesky. In a letter written to a Texas state legislator after Hopwood was 
decided, the Assistant Secretary for Civil Rights of the Department of 
Education stated the Department's position on racial preferences as follows: 


{U]nder the Constitution and Title VI, universities may, in appropriate 
circumstances, consider race and national origin in making admissions 
decisions and granting financial aid. They may do so to promote 
diversity in the student body consistent with the opinion of Justice 
Powell in [Bakke]. They also have an obligation to do so to remedy 
current discrimination or the effects of past discrimination.” 


Taking a somewhat dimmer view, the General Counsel of Georgetown 
University summarized the law on affirmative action in admissions, post- 
Hopwood, this way: 


[T]he qualifications of every applicant, regardless of race, must be 
evaluated against the qualifications of every other applicant to ensure 
that race, in and of itself, is not the sole determinant in the admission 





123. See 1997 Daily Lab. Rep. (BNA) 164, E-82. 

124. The internal quotation in this passage is from Justice Stevens's dissenting opinion in 
Wygant v. Jackson Board of Education, 476 U.S. 267, 315 (1986). 

125. See National Association of College and University Attorneys Web Site, 
<http://www/nacua.org/documents/cantu_letter2.txt>. 
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process. Any departure from that principle - any suggestion that 
minority applicants benefit from a standard or procedure not provided 
routinely to the applicant pool as a whole — imperils the program.’* 


Regardless of the effect of Hopwood and Podberesky on the legal status of 
affirmative action, it is clear that if race were outlawed as a factor for 
consideration in admissions, the number of minorities admitted to 
postsecondary institutions would drastically decline.” These effects have 
already been noticed in the University of California’s law and business 
schools, where the fall 1997 entering class was the first group for which race 
was barred as an admissions factor. In the system’s three law schools, the 
number of African Americans dropped 63 percent, the number of American 
Indians dropped 60 percent, and the number of Hispanics dropped 34 
percent. In contrast, the number of Asians increased 43 percent and whites 
increased 27 percent. At the five business schools, Hispanic enrollment fell 
54 percent, black enrollment fell 26 percent, and American Indian 
enrollment stayed the same. The number of Asians increased by nine 
percent and whites by five percent.’ 

Since the demise of affirmative action in California public higher 
education, much of the focus of the affirmative action debate has shifted 
east, to another large and prominent public university. In Gratz v. 
Bollinger,’”° two white students rejected for undergraduate admission to the 
University of Michigan’s College of Literature, Science and the Arts have 
brought a putative class action on behalf of “members of those racial or 
ethnic groups, including Caucasian, that [the University] treated less 
favorably in considering their applications for admission.”*° In answering 
the Complaint, the University has averred that it “uses race as a factor in 
admissions, as part of a broad array of qualifications and characteristics of 
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which racial or ethnic origin is but a single through important element.” It 
has further stated that the plaintiffs “are not members of an 
underrepresented minority group and that their race was not a factor that 
enhanced [its] consideration of their applications.”*** A similar action is 
pending against the University’s law school. 

The University has pledged to defend both actions vigorously. Provost 
Nancy Cantor recently reaffirmed the University’s commitment to 
affirmative action and its efforts to attain diversity within its student body. 
Describing the pedagogical and psychological benefits of diversity, she 
observed: 


You learn about yourself in part by watching others. By learning how 
much you have in common with people you thought of as quite 
different . . . you open up possibilities for your own growth in 
knowledge and development. Our students are at a point on a 
trajectory when they are ready to be challenged in perceptions and 
habits, when they are ready to see different possibilities of the self. 
We, the University, help students achieve these goals by providing a 
rich environment. The scale alone of the University of Michigan 
fosters many dimensions of diversity.’ 


Those comments echo the recent endorsement of diversity in higher 
education issued by the American Council on Education. “[M]any colleges 
and universities,” it declared, “share a common belief, born of experience, 


that diversity in their student bodies, facilities, and staff is important for 
them to fulfill their primary mission: providing a quality education.” 
Diversity “enriches the educational experience,” “promotes personal 
growth,” “strengthens communities and the workplace,” and “enhances 
America’s economic competitiveness.” Diversity “does not require quotas” 
or “warrant admission of unqualified applicants.” Instead, it requires that 
colleges and universities “continue to be able to reach out and make a 
conscious effort to build healthy and diverse learning environments 
appropriate for their missions.”*** 

Ultimately, however, the most vexing problem for administrators who 
wish to act in the name of “diversity,” whether of students or employees, 
may not be the legal effect of doing so but the difficulty of actually 
implementing such a policy. One scholar articulated the problem in this 
way: 


Does true diversity require campuses to replicate the marketplace 
spectrum of ideas? How are international students to be regarded? Is 
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a student from Norway more diverse than an African-American from 
a local suburb? Is an ethnic Chinese student from Malaysia more 
diverse than a Chinese-American from San Francisco? Are there 
reasons to prefer American citizens, particularly where financial aid 
is involved? 


IV. “INCLUSION” OR EXCLUSION”: WHAT CAN A COLLEGE OR 
UNIVERSITY ADMINISTRATOR LAWFULLY DO IN THE CURRENT 
ENVIRONMENT? 


In the wake of the many recent legal defeats suffered by advocates of 
affirmative action, and perhaps in nervous anticipation of the Supreme 
Court's next pronouncement on the subject, many college and university 
administrators have understandably wondered what actions they may 
lawfully take to boost the numbers of minorities and women in their 
organizations. There is, unfortunately, no definitive list of “do’s” and 
“don’ts.” In the current climate, virtually any race-conscious action - 
particularly at a postsecondary educational institution, where these issues 
often come to a head - is a potential target for litigation by opponents of 
affirmative action. And in the absence of a decision from the Supreme 
Court outlawing affirmative action in its entirety (only Justices Scalia and 
Thomas appear inclined toward such an approach), officials face the 
unenviable task of operating in an atmosphere of great uncertainty. 

The district judge in Hopwood, in a coda to his post-trial opinion on 
remand, best captured the peril of the current environment: 


To the extent minority and nonminority applicants share similar test 
scores—in which case subjective judgments will always informthe 
admissions process—there is the risk that the rejected applicant will 
blame his or her nonadmission on race and sue for damages in court. 
In the end, the determination of who deserves an offer of admission 
and who does not is left in the less-than-capable hands of people 
outside the academic arena—judges. . . . Public universities deserve 
the freedom to make the necessarily difficult choices regarding 
admission, and part of that endeavor entails not only consideration of 
the individual applicant but also the needs of higher education in 
general and the educational institution in particular. This case 
certainly does not make these serious responsibilities any easier.** 


One conclusion appears inescapable: any program or activity that is 
explicitly restricted to members of particular racial groups, like the 
University of Maryland scholarship program rejected in Podboresky, will be 
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extremely vulnerable to a legal challenge. Short of such an outright 
preference, however, administrators retain a great amount of flexibility. As 
suggested in the Introduction to this article, “affirmative action” can mean 
many things to many people. Efforts to increase minority enrollment or 
employment by approaches aimed at “inclusion,” as opposed to 
“exclusionary” approaches like quotas or other preferences, have rarely been 
subject to question. 

One recent case, Shuford v. Alabama State Board of Education," is a good 
illustration of this point. Shuford was a consolidation of two class actions 
challenging race and gender discrimination in hiring and promotions for 
presidential, faculty, administrative and supervisory positions in Alabama's 
junior, technical and community colleges. The parties to both actions 
reached settlements that established, among other things, affirmative action 
plans with goals and timetables. Analyzing the legality of the plans, the 
court began by noting the “two basic ways to approach affirmative action: 
through inclusion or exclusion.”’**” The former approach, it said, seeks to 
enlarge the pool of candidates; the latter “usually works to select some 
candidates rather than others from a pool” through techniques such as 
selection goals for vacancies, quotas and layoffs.” “Inclusive techniques 
impose no or slight adverse effects on third parties and are easier to justify 
than exclusion, which has significant potential to cause adverse conse- 
quences.”**° 

With respect to the settlement of the gender claims, the court had little 
difficulty approving the aspects of the plans that provided for non- 
discrimination on the basis of sex, for regularly compiling sex-based 
employment statistics, and for instituting efforts to expand the pool of 
potential women applicants. The court also approved the establishment of 
employment goals because it viewed them as “diagnostic tools” designed “to 
measure the effectiveness of the decree's sex-neutral selection procedures 
and inclusive recruitment.” 

The court had more trouble with the one “exclusionary” aspect of the 
settlement — the establishment of a 50% female quota for recruitment and 
selection committees — and subjected that provision to “traditional Title VII 
and Equal Protection analysis.”"** The court held that the provision was 
lawful under Title VII because it was based on substantial evidence of past 
discrimination and did not unnecessarily trammel the rights of men.” It 
further held that the provision did not violate the Equal Protection Clause 
because, under intermediate scrutiny, it was “substantially related” to the 
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goal of eradicating sex discrimination in the state's post-secondary 
education system.’ Applying strict scrutiny, the court also approved the 
establishment of specific goals and timetables for African-American women 
as a distinct sub-class. 

Similarly, in Peightal v. Metropolitan Dade County, the court upheld an 
affirmative action plan relating to the hiring of firefighters in Dade County, 
Florida. In its analysis of the second prong of the strict scrutiny test — 
whether the plan is “narrowly tailored” — the court focused in part on 
whether the county had examined or attempted any race-neutral means to 
increase the numbers of minority firefighters. Specifically, the county's 
race-neutral efforts included: initiating high school and college recruitment 
programs aimed at minorities; holding outreach programs led by current 
minority firefighters; and appointing a “recruitment specialist” to make 
presentations at job fairs and college career days.““° The court held that 
because the county had done so, and because those efforts were generally 
unsuccessful, the county was entitled to explore more race-conscious 
approaches.” 

In contrast, the Fifth Circuit’s post-Hopwood decision in Messer v. 
Meno,” illustrates the dangers of rigid programs, even where such programs 
do not amount to preferential treatment for minorities or women. The case 
involved affirmative action programs implemented by the Texas Education 
Agency (“TEA”). Until 1995, those plans “expressed the goal of achieving 
‘a workforce balanced with a proportionate number of minorities and 
women in the population.” After 1995, the goal shifted to that of achieving 
“a workforce balanced with a proportionate number of minorities and 
women in the workforce.”"* The plaintiff, a white female, alleged that the 
policies adversely affected her in two ways: since women were 
overrepresented in the TEA workforce in comparison to the Texas popula- 
tion, the agency sought to reduce the number of women in its workforce; 
and since minorities were underrepresented in the TEA workforce in 
comparison to the Texas population, the agency similarly sought to increase 
the number of minorities in its workforce. 

The district court granted summary judgment to TEA, holding that the 
existence of the AAP was a nondiscriminatory rationale that rebutted any 
presumption of discrimination. The court of appeals reversed. It held that 
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“both the scope of the AAP’s and their impact on Messer’s employment are 
subject to genuine dispute. If the trier of fact finds that the AAP’s effected 
racial or gender considerations in employment decisions and particularly 
in Messer’s case, then an appropriate remedy must be fashioned.” It 
continued: “To the extent that the [district] court found that racial prefer- 
ences are constitutional in the absence of remedial action to counteract past 
provable discrimination, it erred.”*”* 

A concurring judge, while agreeing that the grant of summary judgment 
to TEA should be reversed, nonetheless castigated the majority for what he 
viewed as a needless generalized attack on affirmative action: 


The majority is attempting to prove a bit too much in this case, with 
its rather sweeping dicta regarding the constitutionality and standards 
of review for affirmative action policies. In doing so, it appears to me 
that the majority is attempting to quietly expand Hopwood’s empire 
into the realm of employment law with this decision, a move which is 
both hasty and unnecessary, given that the main issue is simply 
whether there is enough of a dispute of fact and law in this matter so 
as to preclude summary judgment. I am not persuaded that Supreme 
Court precedent or the precedent of this Circuit requires as sharp an 
assault on state affirmative action employment policies as the majority 
implies, nor do I see a particular need to add yet another burden to 
those who are trying to manage workplaces in this Circuit.” 


“I fear,” he concluded, “that the tone of the majority’s decision, coupled 
with its invocation of Hopwood, will send the message out that affirmative 
action is, for all intents and purposes, dead in the Fifth Circuit.”** 

These cases illustrate that affirmative action, at least in its milder forms, 
can withstand legal challenges, but that more rigid approaches are 
extremely vulnerable to attack on a variety of fronts and from a variety of 
potential plaintiffs.°* At the same time, however, they demonstrate that 
administrators retain a good deal of flexibility to design programs that take 
this milder approach. 

In the specific context of law school faculty hiring, the Committee on 
Recruitment and Retention of Minority Law Professors of the Association of 
American Law Schools recently published a series of essays offering 
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suggestions for boosting the numbers of minorities in light of the current 
hostility toward affirmative action. Some of these include revising the 
traditional conceptions of “merit” in potential faculty members, “grooming” 
promising minority students to go into teaching, and participating in bar- 
sponsored outreach programs.” 

In addition to these types of approaches, colleges and universities might 
consider adopting affirmative action programs based on non-prohibited 
factors such as socioeconomic status. While such status is often closely 
correlated with race, that correlation will generally not be sufficient to 
render the plan unlawful. Even the Hopwood court, for example, stated 
(albeit in dicta) that the law school could use criteria such as economic or 
educational background - even if those factors are “somewhat correlated 
with race” — to foster diversity, so long as the criteria are “not adopted for 
the purpose of discriminating on the basis of race.”*"* And the Department 
of Education's 1994 guidance on Title VI expressly stated that aid programs 
targeted at “disadvantaged students” are acceptable. Administrators, it said, 
“are free to define the circumstances under which students will be 
considered to be disadvantaged, as long as that determination is not based 
on race or national origin.”**” 

One commentator, responding to the recent abandonment of race- 
conscious programs by the University of California system, has suggested 
that admissions officials may be able to increase (or maintain) minority 
enrollment levels by developing affirmative action programs that grant 
preferences based on race-neutral criteria. Some such criteria include 
” “group socioeconomic disadvan- 
tage,” “social experience diversity,” or a hybrid of those three.** Indeed, the 
state’s public medical schools have not witnessed the precipitous decline in 
minority enrollments that have occurred in its law and business schools, a 
distinction attributed to the fact that the medical schools do not rely as 
heavily on standardized test scores in making admissions decisions.’ 

For its part, the State of Texas has responded to the Hopwood-imposed 
restrictions on affirmative action by fundamentally revamping the 
admissions criteria at its universities. In 1997, the state enacted a statute 
providing that each state university “shall admit” any applicant “with a 
grade point average in the top 10 percent of the student’s high school 


“individual socioeconomic disadvantage, 
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graduating class.”*° The presumed effect of this provision will be to require 
admission of a greater number of minority applicants, since the top students 
at high schools with predominantly minority student bodies will be 


admitted, even if their standardized test scores would not have qualified 
them. 


CONCLUSION 


Reflecting the largely semantic nature of the ongoing debate over 
affirmative action, the D.C. Circuit’s decision in Lutheran Church expressed 
regret at “just how much burden the term ‘diversity’ has been asked to bear 
in the latter part of the 20th century in the United States.” The term, it said, 
“appears to have been coined both as a permanent justification for policies 
seeking racial proportionality in all walks of life (‘affirmative action’ has 
only a temporary remedial connotation) and as a synonym for proportional 
representation itself.” 

Such fine distinctions would appear to be of little comfort to college and 
university administrators faced with the day-to-day responsibilities of 
overseeing their institutions’ employment, admissions and academic 
programs. Nonetheless, it is the very elasticity of the terms “affirmative 
action” and “diversity” that allows administrators the leeway to design 
programs capable of withstanding legal challenges. While programs to 
increase the numbers of qualified minority students and employees are 
fraught with danger in the current environment, no court or legislature has 
yet outlawed such efforts entirely. Where administrators undertake 


affirmative action programs, their safest course is either to use race- or 
gender-neutral criteria or to follow the “inclusive” approach rather than the 
“exclusive.” Any more extensive or more status-conscious approaches 


should be embarked upon only for the most compelling and adequately 
documented reasons. 
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STATEMENT OF INTEREST OF AMICI CURIAE? 


The amici are national associations that represent public and independ- 
ent higher education institutions and educators who serve those institu- 
tions. For decades amici have been working to achieve diversity in 
American higher education. They have done this for two reasons: they 
know from deep experience that with greater diversity comes better 
education; they also know that diversity advances knowledge in ways that 
break down stereotyped preconceptions, thereby preparing young people for 
our pluralistic society. 

Amicus American Council on Education (“ACE”) represents all sectors of 
American higher education. Its approximately 1700 members include a 
substantial majority of the colleges and universities in the United States. 
Among its many initiatives to advance diversity, ACE had a major role in 
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establishing the Commission on Minority Participation in Education and 
American Life, co-chaired by former Presidents Ford and Carter, which 
issued a report on minority matriculation, retention, and graduation, 
entitled One-Third of a Nation. 

The other amici on this brief are the American Association for Higher 
Education (represents over 8,700 faculty, administrators, students, trustees, 
and others; works to improve undergraduate education), American 
Association of Collegiate Registrars and Admissions Officers (promotes 
standards and practices in enrollment and instructional management), 
American Association of Community Colleges (represents 1,100 two-year 
institutions), American Association of Dental Schools (represents all 55 U.S. 
dental schools), American Association of State Colleges and Universities 
(represents over 370 state colleges and universities; sponsors research and 
publishes reports on higher education), American Association of University 
Professors (represents some 44,000 faculty members and research scholars; 
defends academic freedom and the free exchange of ideas in higher 
education), Association of American Law Schools (represents law schools 
and serves as law teachers’ learned society; works to improve the legal 
profession through legal education), Association of American Medical 
Colleges (represents all 125 accredited U.S. medical schools), Association 
of American Universities (represents 62 major research universities), 
Association of Catholic Colleges and Universities (represents 211 colleges 
and universities), Association of Community College Trustees (represents 
over 6,000 board members who govern community, technical, and junior 
colleges), Association of Governing Boards of Universities and Colleges 
(serves some 32,000 trustees, regents, and other senior administrators 
responsible for 1,700 colleges, universities, and independent schools), 
College and University Personnel Association (represents more than 1,800 
college and university human resource departments), Council for Advance- 
ment and Support of Education (represents over 3,000 education institu- 
tions and other organizations), Council of Graduate Schools (represents over 
400 universities enrolling 85% of U.S. graduate students), Council of 
Independent Colleges (represents over 400 independent liberal arts colleges 
and universities), Hispanic Association of Colleges and Universities 
(represents over 200 institutions enrolling two-thirds of Hispanic Americans 
in higher education), NASFA: Association of International Educators 
(represents 8,000 international educators), National Association for College 
Admissions Counseling (represents nearly 6,500 admissions and financial 
aid officers and counselors), National Association for Equal Opportunity in 
Higher Education (represents the nation’s 117 historically black colleges and 
universities), National Association of College and University Business 
Officers (represents chief administrative and financial officers at over 2,100 
institutions), National Association of Independent Colleges and Universities 
(represents 840 independent colleges and universities on public policy 
issues before the federal government), National Association of State 
Universities and Land-Grant Colleges (represents over 170 public research 
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universities), and National Association of Student Personnel Administrators 
(serves student affairs administrators at all levels). 

Because of amici’s understanding of the crucial importance of diversity 
in education, they view the decision below with alarm. The court of 
appeals condemned all diversity-based programs that involve faculty, 
notwithstanding that the court had no record upon which to judge either the 
educational value of such programs or the extent to which the programs 
serve compelling interests and advance the goals of Title VII of the Civil 
Rights Act of 1964, 42 U.S.C. § 2000e et seq. (1994 & West Supp. 1997). 
Amici therefore file this brief to (1) explain the importance of diversity in 
education and the strong consensus of educators that supports it; (2) argue 
that properly constructed diversity programs do in fact meet the require- 
ments of Title VII; (3) ask the Court to reject the unnecessarily broad 
pronouncement of the court of appeals. 


SUMMARY OF ARGUMENT 


The court of appeals acknowledged that “the benefits flowing from 
diversity in the educational context are significant indeed.” (Pet. App. at 
44a.) It nevertheless concluded that any reliance on race for purposes of 
creating diversity is impermissible, because “a non-remedial affirmative 
action plan cannot form the basis for deviating from the antidiscrimination 
mandate of Title VII.” (Id. at 43a.) 

The court of appeals was wrong to decide whether diversity could ever 
justify consideration of race under Title VII. It should instead have decided 
only whether diversity justified the action taken in this case. Amici believe 
that the court of appeals failed to take into account the critical purposes 
diversity in education serves, both in improving the quality of education 
and in fostering the mutual regard on which effective education depends. 

The data showing those educational benefits make clear that many cases 
of “non-remedial” diversity-based consideration of race would be permissi- 
ble under Title VII. That is so for two reasons. First, many diversity-based 
decisions in education have been narrowly tailored to serve compelling 
interests, thereby meeting the constitutional standard. And because they 
meet the constitutional standard, they satisfy Title VII. Second, and in any 
event, because diversity-based decisions that take race into account often 
further the goals of Title VII by breaking down intolerance and discrimina- 
tory preconceptions, such decisions pass muster under the standard 
announced in United Steelworkers of America v. Weber, 443 U.S. 193 (1979). 

Because many diversity-based decisions made by educators would meet 
that standard, the Court should reject the court of appeals’ categorical 
denunciation of all such decisions. The Court also should clarify the 
standard for such decisions, but should expressly leave for another day the 
permissibility of using diversity in other contexts, such as Title VI of the 
Civil Rights Act of 1964, 42 U.S.C. § 2000d et seg. (1994 & West Supp. 
1997), and Title IX of the Education Amendments of 1972, 20 U.S.C. § 1134 
et seq. (1994 & West Supp. 1997). 
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ARGUMENT 


I. DIVERSITY IMPROVES EDUCATION. 


The primary evidence of the beneficial effects of diversity in education 
comes in two forms. First, social science research provides concrete 
findings of measurable positive effects of diversity on educational outcomes. 
Second, there is a strong consensus among educators, representing a broad 
spectrum of institutions, that diversity is essential to the institutions’ 
missions. Both kinds of evidence support the conclusion that diversity 
improves education and advances the goals of imparting knowledge where 
there was preconception, and fostering mutual regard where there was 
hostile stereotype. 

“Diversity” can of course signify many things, but to educators it 
generally denotes the quest for heterogeneity of backgrounds, experiences, 
beliefs, and viewpoints at their institutions. Educators seek diversity in a 
variety of categories, such as geography, economic status, intellectual 
interest, language, area of talent, gender, age, religion, nationality, culture, 
race, and ethnicity. Educators value diversity among both faculty and 
students, and in primary and secondary as well as higher education. 
Because this case involves the pursuit of racial diversity, we focus on that 
dimension. Unless otherwise stated, we mean here racial and ethnic 
diversity. 

Amici recognize that faculty, not student, diversity is before the Court 
here, and that there can be salient distinctions between the two. Neverthe- 
less, for several reasons we refer in this brief to both kinds of diversity. 
First, much of the evidence analyzing the value of diversity in the educa- 
tional setting addresses it as an institutional matter and therefore necessar- 
ily considers both student and faculty diversity. Second, that evidence 
shows that the benefits of student and faculty diversity are often the same. 
And third, the two kinds of diversity are interrelated and mutually 
reinforcing. For example, as noted below, a growing body of research 
findings shows that faculty diversity is valuable not only in itself but also 
as a key factor in maintaining student diversity.° 

Recent studies have addressed whether recruitment of a racially diverse 
faculty and student body contributes to broader institutional efforts to 
educate students. The studies find that such diversity initiatives produce 
concrete educational benefits for white as well as minority students. In one 
study, Alexander Astin surveyed 25,000 students in 217 four-year colleges 
over four years, assessing attitudes, values, beliefs, career plans, achieve- 
ment, and degree completion. He analyzed, among other things, how 





3. Much of what we describe here applies to both higher and secondary education. 
However, because the expertise of amici is in higher education, we focus on that context. 
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students were affected by “Institutional Diversity Emphasis,” a concept that 
embodies five measures of a college’s pursuit of diversity goals, including 
the institution’s commitment to increasing the number of minority faculty 
and students. Alexander W. Astin, Diversity and Multiculturalism on the 
Campus: How are Students Affected?, 25 Change 44, 45 (Mar./Apr. 1993). 

Astin concluded that “a strong emphasis on diversity” is associated with 
“widespread beneficial effects on a student’s cognitive and affective 
development.” Id. at 48. “[T]he weight of the empirical evidence,” he 
found, “shows that the actual effects on student development of emphasiz- 
ing diversity and of student participation in diversity activities are 
overwhelmingly positive.” Alexander W. Astin, What Matters in College? 
431 (1993). The research shows that students who interact more with 
students of different backgrounds and are given an opportunity to discuss 
issues of race and culture tend to be more successful in college. Direct 
student experiences with diversity, including socializing with members of 
other ethnic groups and participating in activities designed to promote 
cultural awareness, are positively associated with many measures of 
academic development and achievement. Astin, Diversity and Multicultural- 
ism on the Campus, at 46. 

Students, particularly whites, who socialize across racial groups express 
greater satisfaction with the college experience. Octavio Villalpando, 
Comparing the Effects of Multiculturalism and Diversity on Minority and 
White Students’ Satisfaction with College 12 (Nov. 9, 1994) (paper presented 
at the Annual Meeting of the Association for the Study of Higher Education, 
Nov. 10-13, 1994). Undergraduates who study with students from a 
different racial or ethnic group report greater growth in their acceptance of 
people of different races and cultures, cultural awareness, and tolerance of 
people with different beliefs. Sylvia Hurtado, Linking Diversity and 
Educational Purpose: How the Diversity of the Faculty and Student Body May 
Impact the Classroom Environment and Student Development 8-9 (paper 
presented at Civil Rights Project Conference on Non-Racial Standards and 
Minority Opportunity, Harvard Univ., Apr. 1997). 

Research findings also show positive effects of racially diverse educa- 
tional experiences on students’ subsequent behavior at work and in the 
world at large. Attendance at a racially mixed school affects decisions that 
students, both white and black, subsequently make concerning with whom 
they choose to work and socialize. Marvin P. Dawkins & Jomills Henry 
Braddock II, The Continuing Significance of Desegregation: School Racial 
Composition and African American Inclusion in American Society, 63 J. of 
Negro Educ. 394, 403 (Summer 1994). Both blacks and whites who attend 
racially mixed schools are more likely to work in racially mixed firms. 
Blacks from racially diverse elementary schools are more likely to have 
white social contacts, live in integrated neighborhoods, and evaluate white 
co-workers positively. Id. 

Other studies are consistent with these findings. Thus, it has been shown 
that a person’s prejudice towards stigmatized groups, such as mental 
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patients or people with AIDS, is lessened by personal contact with members 
of the group. See, e.g., Donna M. Desforges et al., Effects of Structured 
Cooperative Contact on Changing Negative Attitudes Toward Stigmatized 
Social Groups, 60 J. of Personality and Soc. Psych. 531 (1991); James L. 
Werth & Charles G. Lord, Previous Conceptions of the Typical Group Member 
and the Contact Hypothesis, 13 Basic and Applied Soc. Psych. 351 (1992). 
Such studies support earlier findings that the interactions made possible by 
diversity lessen prejudice. Recruitment and retention of minority faculty 
members contributes to an “environment of racial tolerance and equality on 
our campuses,” by exposing non-minority students to minority faculty. 
Walter E. Massey, If We Want Racially Tolerant Students, We Must Have 
More Minority Professors, The Chronicle of Higher Educ. 76 (July 15, 1987). 

Efforts to achieve faculty diversity strongly support these positive effects. 
A study of 743 professional graduate programs conducted in the 1970s, as 
blacks were beginning to enter such programs in greater numbers, con- 
cluded that “the presence of black faculty may be the most important 
contributor to successful recruitment, enrollment, and graduation of black 
students.” James E. Blackwell, Mainstreaming Outsiders: The Production 
of Black Professionals 106 (1981). An institution’s commitment along 
various dimensions to diversity supports retention of minority students. 
Morgan Appel et al., The Impact of Diversity on Students: A Preliminary 
Review of the Research Literature ix (Ass’n of Am. Colleges and Universities 
1996). 

Other studies support Astin’s conclusions about the benefits of institu- 
tional commitment to diversity, integral to which is hiring minority faculty. 
For example, research has found that such a commitment is linked with 
student academic success and relatively low racial tensions on campus. 
Daryl G. Smith et al., Paths to Success: Factors Related to the Impact of 
Women’s Colleges, 66 J. of Higher Educ. 245 (May/June 1995); Hurtado, 
Linking Diversity and Educational Purpose. Overall, the research indicates 
a powerful positive impact of diversity initiatives on minority and white 
students. Appel, The Impact of Diversity on Students, at ix. 

Consistent with the research findings, there has long been a broad 
consensus among leading educators that diversity has a profound impact on 
the quality of education. As President William Bowen of Princeton 
University stated, in an essay quoted by Justice Powell in Regents of 
University of California v. Bakke, 438 U.S. 265 (1978): 


[T]he overall quality of the educational program is affected not only by 
the academic and personal qualities of the individual students who are 
enrolled, but also by the characteristics of the entire group of students 
who share a common educational experience. * * * [A] great deal of 
learning occurs informally * * * through interactions among students 
of both sexes; of different races, religions and backgrounds; who come 
from cities and rural areas, from various states and countries; who 
have a wide variety of interests, talents and perspectives; and who are 
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able * * * to learn from their difference and to stimulate one another 
to reexamine even their most deeply held assumptions about them- 
selves and their world. 


William G. Bowen, Admissions and the Relevance of Race, Princeton 
Alumni Weekly 7, 9 (Sept. 26, 1977). 

Many higher education leaders have identified the “educational value of 
a learning environment that include[s] students from different backgrounds 
and perspectives.” Harold T. Shapiro, Affirmative Action: A continuing 
discussion —A continuing commitment, Princeton Weekly Bulletin (Oct. 16, 
1995). The president of Harvard University has observed: 


A diverse educational environment challenges [students] to explore 
ideas and arguments at a deeper level—to see issues from various 
sides, to rethink their own premises, to achieve the kind of under- 
standing that comes only from testing their own hypotheses against 
those of people with other views. 


Neil L. Rudenstine, Why a Diverse Student Body is So Important, The 
Chronicle of Higher Educ. B1 (Apr. 19, 1996). The president of Stanford 
University stated: 


First, we want a rich educational environment to challenge our 
students. Students learn much from one another. Second, we want to 
be faithful to our task to educate leaders for a diverse and complex 
society—a society that will, we hope, overcome the undue tendencies 
toward stratification. This cannot be done unless the country’s 
demographic diversity finds a presence on campus. 


Gerhard Casper, Statement on Affirmative Action at Stanford University 5-6 
(Oct. 4, 1995). The President of the University of Michigan said: 


We know that diversity is an advantage because we have seen our 
academic standards rise, not drop. 


See American Council on Educ., Making the Case for Affirmative Action 
in Higher Education: What You Can Do to Safeguard Affirmative Action on 
Campus and in Your Community 21 (June, 1996); id. at 19-23 (reporting 
public statements by the presidents of Duke, Williams College, University 
of Texas at Dallas, Harvard, University of Akron, Princeton, Massachusetts 
Institute of Technology, University of Michigan, Stanford, City University 
of New York, Claremont Colleges, the University of North Carolina, and the 
Regents of the University of Maryland). 
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This strong commitment to diversity is shared by leaders of higher 
education institutions of every type.* For example, the American Associa- 
tion of State Colleges and Universities (“AASCU”) noted its members’ belief 
that “fostering diversity and respect for difference is a fundamental goal of 
higher education and should be among the highest priorities of every 
university.” American Ass’n of State Colleges and Universities, Policy on 
Racism and Campus Diversity (Mar. 1989). “[F]aculty members from diverse 
backgrounds bring multiple perspectives and often different foci for 
teaching and research to the campus.” American Ass’n of State Colleges and 
Universities, Access, Inclusion and Equity: Imperatives for America’s 
Campuses 32 (1997). 

Likewise, the Association of American Universities, which includes 60 
of the country’s most prestigious research universities, has announced its 
members’ belief that diversity is “central to the very concept of education in 
our institutions.” See On the Importance of Diversity in University Admis- 
sions, The N.Y. Times, Apr. 24, 1997, at A27 (“AAU Statement”). The AAU 
members stated that without diversity “the quality and texture of * * * 
education * * * will be significantly diminished,” and warned that 
substantial restrictions on the institutions’ pursuit of diversity would 
impinge on their ability to educate: 


A very substantial portion of our curriculum is enhanced by the 
discourse made possible by the heterogeneous backgrounds of our 
students. Equally, a significant part of education in our institutions 
takes place outside the classroom, in extracurricular activities where 
students learn how to work together, as well as to compete; how to 
exercise leadership, as well as to build consensus. If our institutional 
capacity to bring together a genuinely diverse group of students is 
removed—or severely reduced—then the quality and texture of the 
education we provide will be significantly diminished. 


Id. The AAU Statement explained how higher education institutions 
strive to achieve diversity: 


For several decades—in many cases, far longer—our universities have 
assembled their student bodies to take into account many aspects of 
diversity. The most effective admissions processes have done this in 
a way that assesses students as individuals, while also taking into 
account their potential to contribute to the education of their fellow- 
students in a great variety of ways. We do not advocate admitting 
students who cannot meet the criteria for admission to our universi- 
ties. We do not endorse quotas or “set-asides” in admissions. But we 
do insist that we must be able, as educators, to select those stu- 





4. A letter indicating a commitment to diversity sent by a broad coalition of 23 higher 
education associations is reprinted in Making the Case for Affirmative Action, at 27-29. 
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dents—from among many qualified applicants—who will best enable 
our institutions to fulfill their broad educational purposes. 


Id. See also American Ass’n of Community Colleges, Statement on 
Inclusion (Apr. 12, 1997); American Council on Educ. Bd. of Directors, 
Statement on Affirmative Action and Diversity (May 25, 1995) (“A diverse 
faculty and staff is essential for colleges and universities to provide quality 
in teaching, scholarship, and service to the campus and the community.”); 
Amherst College, Statement on Diversity (May 25, 1996); Council of 
Graduate Schools, Building an Inclusive Graduate Community: A Statement 
of Principles, 30 Communicator 1 (June 1997); American Ass’n of Univ. 
Professors, Affirmative Action, Academe 38 (July-Aug. 1997). 

Educators are committed to diversity both for its effects on the quality 
and effectiveness of education within the academy and for its role in 
fostering lifelong tolerance and mutual respect, a fundamental purpose of 
education. “We simply must learn to work more effectively and more 
sensitively with individuals of other races,” President Bowen wrote in the 
essay Justice Powell cited, 


and a diverse student body can contribute directly to the achievement 
of this end. * * * If people of different races are not able to learn 
together in this kind of setting, and to learn about each other as they 
study common subjects, share experiences, and debate the most 
fundamental questions, we shall have lost an important 


opportunity * * *. 


Bowen, Admissions and the Relevance of Race, at 10. See also Making the 
Case for Affirmative Action, at 23. This contact.engenders appreciation of 
differences and teaches students that racial differences often mask deeper 
similarities. Rudenstine, Why A Diverse Student Body Is So Important, at 
B2. 

Educators’ belief about the benefits of diversity in the academy is not 
new. As President Rudenstine has shown, educators began to discuss 
diversity and the idea it signifies at least “as early as the mid-nineteenth 
century.” Harvard Univ., The President’s Report 1993-1995, at 3 (undated). 
John Newman recognized the importance of colleges at which “a multitude” 
of students would “come together and freely mix with each other” and 
where “they are sure to learn one from another, even if there be no one to 
teach them.” Id. at 4. And Harvard president Felton wrote on the eve of the 
Civil War that gathering students “from different and distant States must 
tend powerfully to remove prejudices, by bringing them into friendly 
relations.” He added: “Such influences are especially needed in the present 
disastrous condition of public affairs.” Id. 

In sum, educators’ experience with diversity demonstrates its value in 
enhancing the quality of the academic experience and combating intolerant, 
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discriminatory viewpoints. As next discussed, the wisdom of the most 
informed experts is entitled to considerable deference in the Court’s review. 


II. THE STRONG EDUCATIONAL CONSENSUS SUPPORTING DIVERSITY IS ENTI- 
TLED TO DEFERENCE FROM THIS COURT. 


For several reasons, the Court should give great weight to the findings of 
educators that diversity is critical to educational quality. First, these 
determinations are made at the core of academic freedom and as the Court 
has recognized are a First Amendment concern. Academic freedom 
safeguards not only “‘[t]jeachers and students [who] must always remain free 
to inquire, to study and to evaluate,” Keyishian v. Board of Regents of Univ. 
of N.Y., 385 U.S. 589, 603 (1967) (quoting Sweezy v. New Hampshire, 354 
U.S. 234, 250 (1957)); it also protects “autonomous decisionmaking by the 
academy itself.” Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 226 n.12 
(1985). The historic independence of the academy is composed of “‘four 
essential freedoms’ of a university—to determine for itself on academic 
grounds who may teach, what may be taught, how it shall be taught, and 
who may be admitted to study.” Bakke, 438 U.S. at 312 (opinion of 
Powell, J.) (quoting Sweezy, 354 U.S. at 263 (Frankfurter, J., joined by 
Harlan, J., concurring in the result)). “[W]ho may teach” and “who may be 
admitted to study” are paradigmatic examples of academic judgment. This 
is particularly so when the judgments address what composition of the 
faculty or student body will best promote academic goals such as improving 
educational achievement and confronting intolerance. 

A second reason to defer to educators’ conclusion that diversity improves 
education is that such matters “require ‘an expert evaluation of cumulative 
information and [are] not readily adapted to the procedural tools of judicial 
or administrative decisionmaking.” Ewing, 474 U.S. at 226 (quoting Board 
of Curators of Univ. of Mo. v. Horowitz, 435 U.S. 78, 89-90 (1978)). 

The final reason for deference is the “vital national tradition” of 
pluralistic local decisionmaking in education, Dayton Bd. of Educ. v. 
Brinkman, 433 U.S. 406, 410 (1977), a tradition founded in the earliest 
experience of the Republic. See Milliken v. Bradley, 418 U.S. 717, 741-42 
(1974) (“No single tradition in public education is more deeply rooted than 
local control over the operation of schools; local autonomy has long been 
thought essential both to the maintenance of community concern and 
support for public schools and to quality of the educational process.”) 
(emphasis added); Swann v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 
1, 16 (1971) (“School authorities are traditionally charged with broad power 
to formulate and implement educational policy * * *.”). American colleges 
and universities, which attract some half-million students from other 
nations, are the envy of the world in part because of our virtually unique 
tradition of governmental deference to educators’ judgment about how the 
work of educating should be conducted. 
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III. NARROWLY TAILORED PROGRAMS DESIGNED TO PROMOTE DIVERSITY ARE 
PERMISSIBLE UNDER TITLE VII. 


Because the court of appeals failed to acknowledge the powerful 
educational consensus supporting diversity, it failed to accord it legal 
significance or deference. That consensus demonstrates two ways in which 
properly constructed diversity programs are permissible under Title VII. 
First, such programs serve compelling interests that meet stringent 
constitutional standards and thus necessarily also meet Title VII standards; 
and second, diversity-based initiatives can be crafted to meet Title VII by 
advancing statutory goals and minimizing burdens on third parties. 


A. Such Plans Are Permissible Under Title VII Because They Satisfy 
Constitutional Standards. 


Promoting educational goals by pursuing faculty diversity furthers 
a compelling interest, and carefully crafted race-conscious programs, 
properly conducted, can be narrowly tailored to achieve that interest. And 
because a race-conscious policy that meets the constitutional standard 
would also meet Title VII, the court of appeals was wrong to reject all such 
efforts out of hand. 


1. The Court’s precedents and the consensus among educators show that 
diversity in education serves a compelling interest. 


The Court has never held that the Constitution bars education institu- 
tions from deciding for educational reasons to pursue a racially diverse 
faculty. Indeed, the Court’s precedents strongly support the proposition that 
promoting faculty diversity serves a compelling interest. 

First, in the only case in which the Court has addressed the legality of 
pursuing faculty diversity, a majority of the Court implicitly or explicitly 
endorsed its constitutionality. In Wygant v. Jackson Board of Education, four 
justices expressly would have held that faculty diversity is a compelling 
interest. See 476 U.S. 267, 306 (1986) (Marshall, J., joined by Brennan and 
Blackmun, JJ., dissenting); id. at 315 (Stevens, J., dissenting). Justice 
O’Connor, while not expressly agreeing, was careful to distinguish the “role 
model” theory offered to justify the affirmative action plan in that case from 
the very different goal of promoting racial diversity among the faculty, id. 
at 288 n. * (O’Connor, J., concurring in part and concurring in the judg- 
ment), and observed that diversity had already been found “‘compelling,’ at 
least in the context of higher education,” id. at 286. 

Second, the Court has endorsed the proposition that higher education 
institutions have a compelling interest in a diverse student body. In fact, 
the Court expressly endorsed Justice Powell’s Bakke opinion in Metro 
Broadcasting, Inc. v. FCC, 497 U.S. 547, 568 (1990). Although the level of 
scrutiny applied to federal programs in Metro Broadcasting was overruled 
in Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995), the Court 
in Adarand did not overturn Bakke regarding diversity. See id. at 258 
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(Stevens, J., joined by Ginsburg, J., dissenting); see Akhil Reed Amar & Neal 
Kumar Katyal, Bakke’s Fate, 43 UCLA L. Rev. 1745, 1768 (1996).° 

The principles the Court relied on in Bakke apply to the interest in a 
diverse faculty. Justice Powell’s opinion set forth two reasons for finding a 
compelling interest in student diversity. The opinion cited “[t]he freedom 
of a university to make its own judgments as to education” and noted that 
student diversity was “widely believed” to enhance the quality of education. 
Bakke, 438 U.S. at 312. Decisions involving faculty implicate both 
principles. Further, as discussed above, a diverse faculty advances the same 
educational goals that Justice Powell found were “widely believed” 
advanced by student diversity. 

Finally, as Justice Stevens has noted and as the data cited in Section I 
show, values such as racial understanding and tolerance are best learned 
through direct contact with those towards whom students may previously 
have held prejudiced beliefs. See supra pp. 7-8. There is no substitute for 
this direct experience. “It is one thing for a white child to be taught by a 
white teacher that color, like beauty, is only ‘skin deep’; it is far more 
convincing to experience that truth on a day-to-day basis during the routine, 
ongoing learning process.” Wygant, 476 U.S. at 315 (Stevens, J., dissenting). 
The educational benefit of diversity is derived not from an assumption that 
all members of one race think alike or that race is a proxy for a particular 
point of view, but rests instead on the finding that diversity enables 
students to discover the falsity of such stereotyped assumptions. “[O]ne of 
the most important lessons that the American public schools teach is that 
the diverse ethnic, cultural and national backgrounds that have been 
brought together in our famous ‘melting pot’ do not identify essential 
differences among the human beings that inhabit our land.” Id. 

Each of these interests, as described by several Members of the Court, is 
sufficiently compelling to justify consideration of race as one factor in 
decisions about faculty as well as students. Further, as we argue in the 
following sections, educators can make such decisions in a manner that is 
narrowly tailored and is consistent with the Constitution and Title VII. 





5. The United States has consistently held that use of race as a factor in narrowly tailored 
decisions regarding student admissions and financial aid is constitutional. See, e.g., 34 C.F.R. 
§ 100.3(b)(6)(ii) (1996); Nondiscrimination in Federally Assisted Programs; Title VI of the Civil 
Rights Act of 1964, 59 Fed. Reg. 8756, 8760-62 (Dep’t of Educ. Policy Guidance Feb. 23, 1994); 
Letter from Judith A. Winston, Gen. Counsel, Dep’t of Educ. to College and Univ. Counsels 2 
(Sept. 7, 1995); Letter from Judith A. Winston, Gen. Counsel, Dep’t of Educ. to College and Univ. 
Counsels 1 (July 30, 1996); Letter from Walter Dellinger, Acting Solicitor Gen. to Judith A. 
Winston, Gen. Counsel, Dep’t of Educ. 2 (Apr. 10, 1997). 
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2. Race-conscious programs, properly conducted, can be narrowly tailored 
means to achieve this compelling interest. 


The guidelines the Court in Bakke set forth for narrowly tailored race- 
conscious student admissions are pertinent in the faculty context. To begin 


with, racial quotas and separate hiring procedures have been found 
impermissible. 


In * * * an admissions program, race or ethnic background may be 
deemed a “plus” in a particular applicant's file, yet it does not insulate 
the individual from comparison with all other candidates for the 
available seats. 


Bakke, 438 U.S. at 317. 

Bakke is consistent with the Court’s subsequent discussions of narrow 
tailoring of race-conscious action in other contexts. The Court has 
identified at least four factors to be considered: (1) the necessity of the relief 
and the efficacy of alternative remedies; (2) the relationship of the numeri- 
cal goals to the relevant labor market; (3) the flexibility and duration of the 
relief, including availability of waiver provisions; and (4) the impact of the 
relief on rights of third parties. United States v. Paradise, 480 U.S. 149, 171 
(1987) (plurality opinion); id. at 187 (Powell, J., concurring); see also 
Memorandum from Walter Dellinger, Assistant Attorney Gen., Dep’t of 
Justice to General Counsels 10 (June 28, 1995). Programs aimed at achieving 
faculty diversity can account for each factor. 

First, race-conscious initiatives are a necessary means to achieve the 
institutional goals of educators, and no alternative “remedy” can achieve the 
racial diversity necessary to accomplish these goals. The education 
community has carefully considered whether programs based on factors 
other than race, such as income or geography, could be effective. Powerful 
evidence shows that use of solely race-neutral factors simply could not 
produce the racial diversity needed for critical educational interactions at 
selective universities. See Theodore Cross, Why the Hopwood Ruling Would 
Remove Most African Americans From the Nation’s Most Selective Universi- 
ties, J. of Blacks in Higher Ed. 66 (Spring 1996) (“[A] new law requiring race- 
blind admissions would very likely produce freshman classes that would be 
little more than 1 percent black.”); Thomas J. Kane, Racial and Ethnic 
Preference in College Admissions 20 (unpublished manuscript, Harvard 
University, Mar. 1997) (finding, based on extensive analysis, that “‘class’ 
will be a very poor substitute for race for a college seeking racial balance”); 
Linda F. Wightman, The Threat to Diversity in Legal Education: An Empirical 
Analysis of the Consequences of Abandoning Race as a Factor in Law School 
Admission Decisions, 72 N.Y.U. L. Rev. 1, 19-27 (1997) (showing that 
minority admissions to ABA accredited law schools would decrease 
significantly if race-neutral criteria were used); William G. Bowen, No 
Limits 18, 37 in The American University: National Treasure or Endangered 
Species? (Ronald G. Ehrenberg ed., 1997) (Transcript of speech at Cornell 
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University, May 21, 1995) (finding that use of exclusively race-blind criteria 
at selective universities would reduce black enrollment from approximately 
eight to two percent). Thus, “alternative remedies” to race-conscious 
affirmative action are not available. See Paradise, 480 U.S. at 171. 
Diversity-based programs should also take into account appropriate goals. 
Id. One principle that defines these goals is that the number of individuals 
from a group must be large enough to represent the diversity within that 
group. For example, as explained in the Harvard College Admissions 
Program attached as an appendix to Justice Powell’s opinion in Bakke: 


[Ten] or 20 black students could not begin to bring to their classmates 
and to each other the variety of points of view, backgrounds and 
experiences of blacks in the United States. * * * Consequently, when 
making its decisions, the Committee on Admissions is aware that there 
is some relationship between numbers and achieving the benefits to 
be derived from a diverse student body * * *. 


438 U.S. at 323 (appendix to opinion of Powell, J.). 


Available pedagogical literature strongly supports the following: 
Tokenism is the enemy of diversity. Members of groups previously 
excluded from access to legal education [for example], when enrolled 
in small numbers, often experience feelings of alienation and isolation 
that not only limit the individual student’s ability to achieve his or her 
full potential, but also silence the very voices that are critical to 
building a diverse and intellectually stimulating law school. Enrolling 
a critical mass_ of students from traditionally underrepresented 
backgrounds provides students with meaningful access to the 
curriculum and promotes robust exchange of ideas among students of 
different backgrounds, thereby providing all students with the 
educational benefits of a diverse student body. 


Rachel F. Moran et al., Statement of Faculty Policy Governing Admission 
to Boalt Hall and Report of the Admissions Policy Task Force 5 (Aug. 31, 
1993) (emphasis added). These findings illustrate how a court, informed by 
testimony of education experts, can assess whether a diversity-based 
affirmative action program is narrowly tailored. 

Diversity-based programs can also be assessed based on their “flexibility 
and duration * * * including the availability of waiver provisions.” 
Paradise, 480 U.S. at 171. A flexible program would contain aspirational 
goals, not quotas, use race as a “plus” among other factors, and maintain a 
general pool of applicants, rather than a separate “track” for particular racial 
groups. With respect to duration, given that the goal of the diversity-based 
programs is educational rather than remedial, it would not make sense to 
require them to end when some remedial goal had been achieved; rather, the 
initiative would continue until diversity occurred “naturally,” i.e., without 
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institutional attention to the racial, ethnic or other diversity served. One 
way for a court to ensure narrow tailoring along this temporal dimension 
would be to require the institution periodically to re-evaluate the need for 
the program. 

Finally, the narrow tailoring of a diversity-based affirmative action 
program should be judged based on its impact on “rights of third parties.” 
Id. This determination is no different here than in the context of remedial 
affirmative action and reflects the importance of employing race or ethnicity 
as a “plus” factor, to ensure legitimate competition among candidates of all 
races. See Bakke, 438 U.S. at 318 (opinion of Powell, J.). 

There are thus available limiting principles according to which diversity- 
based programs can be narrowly tailored to achieve the compelling 
educational benefits that flow from diversity. Such programs can therefore 
be crafted to survive strict scrutiny under the Equal Protection Clause. 


3. Because diversity-based affirmative action programs are constitutionally 
permissible, they are also permissible under Title VII. 


The court of appeals dismissed the Board’s arguments that its plan 
furthered a compelling interest, and appeared to conclude that the 
constitutionality of the Board’s decision was irrelevant. (Pet. App. at 43a) 
(“we have not found anything in the Board’s arguments to convince us that 
this case requires examination beyond statutory interpretation”). The 
court’s holding that Title VII bars al/ non-remedial affirmative action 
implies that even programs that met constitutional standards would violate 
Title VII. That is incorrect. 

Title VII's constraint on affirmative action was “not intended to extend 
as far as that of the Constitution.” Johnson v. Transportation Agency of Santa 
Clara County, 480 U.S. 616, 628 n.6 (1987). The Court has noted the 
“narrowness of [its] inquiry” in the Title VII context, where an employer’s 
affirmative action plan involved no state action and thus implicated no 
constitutional concern. Weber, 443 U.S. at 200. Because “Title VII * * * was 
not intended to incorporate and particularize the commands of the Fifth and 
Fourteenth Amendments,” id. at 206 n.6, quoted in Johnson, 480 U.S. at 627 
n.6, it is difficult to see how it could be interpreted as going even further 
than the Constitution in its prohibitive effect. This is particularly so in the 
context of affirmative action. 

There is “no indication that Congress intended [in enacting Title VII] to 
bar the voluntary use of racial preferences to assist minorities to surmount 
the obstacles imposed by the remnants of past discrimination.” Bakke, 438 
U.S. at 340 n.17 (Brennan, J., joined by White, Marshall and Blackmun, JJ., 
concurring in the judgment in part and dissenting in part). Moreover, 
Title VII should not be construed as prohibiting what the Constitution 
would permit: “Even assuming that Title VII prohibits employers from 
deliberately maintaining a particular racial composition in their work force 
as an end in itself, this does not imply * * * that Congress intended to bar 
the use of racial preferences as a tool for achieving the objective of 
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remedying past discrimination or other compelling ends.” Id. (emphasis 
added). At the very most, Title VII should be held to prohibit as much as 
the Constitution would, but no more. See Johnson, 480 U.S. at 649 
(O’Connor, J., concurring); id. at 664-65 (Scalia, J., joined by Rehnquist and 
White, JJ., dissenting). 

The legislative history confirms this. It reveals the depth of congressional 
concern that the statute not authorize undue federal government interfer- 
ence in private decisions, especially those designed to eradicate discrimina- 
tion. For instance, members of Congress demanded that “management 
prerogatives, and union freedoms * * * be left undisturbed to the greatest 
extent possible.” H.R. Rep. No. 914, 88th Cong., 1st Sess., pt.2 at 29 (1963), 
quoted in Weber, 443 U.S. at 206. Section 703(j) of the Act was proposed to 
prevent “undue ‘Federal Government interference with private businesses 
because of some Federal employee’s ideas about racial balance or racial 
imbalance.” Weber, 443 U.S. at 206 (quoting 110 Cong. Rec. 14314 (1964) 
(remarks of Sen. Miller)). The statute therefore preserved a sphere in which 
private employers could undertake “voluntary affirmative efforts to correct 
racial imbalances.” Jd. These concerns about federal governmental 
interference in private employment decisions counsel strongly against an 
expansive reading of Title VII in the education context. 

Further, the Court has held already that Title VI does not bar affirmative 
action that satisfies constitutional standards. See infra p. 26 &n.5. Title VII 
should not be interpreted differently in this respect than Title VI, because 
“[t]here is no more indication in the legislative history of Title VII than in 
that of Title VI that Congress desired to prohibit such affirmative action to 
the extent that it is permitted by the Constitution.” Bakke, 438 U.S. at 340 
n.17 (Brennan, J., joined by White, Marshall and Blackmun, JJ., concurring 
in the judgment in part and dissenting in part). 

For these reasons, the court of appeals erred in concluding that the 
compelling interests served by faculty diversity were irrelevant to its 
Title VII analysis. If education institutions can demonstrate that a narrowly 
tailored diversity-based affirmative action program furthers a compelling 
interest, such a program should be held permissible under Title VII. 


B. Such Plans Are Also Permissible Because They Advance the Goals of 
Title VII. 


As the Court has recognized, an affirmative action program may also be 
permitted under Title VII if it advances the goals of the statute and does not 
“unnecessarily trammel” interests of non-minorities. The court of appeals 
erred in deciding that no program designed for any non-remedial purpose 
could ever sufficiently advance the purposes of the statute. That decision 
certainly cannot be supported by the record in this case. Further, as 
demonstrated by the findings reported above, diversity-based affirmative 
action plans can directly advance the core goal of Title VII by combating the 
intolerance that Title VII was designed to eradicate. 
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The legislative history of the 1972 amendments to Title VII demonstrates 
that the statute was intended not only to remedy past discrimination but 
also “to ameliorate the conditions which have led to the persistence of these 
practices.” S. Rep. No. 415, 92nd Cong., 1st Sess., at 4 (1971). Congress 
specifically intended to approve, not ban, affirmative action that breaks 
down “existing misconceptions and stereotypical categorizations which in 
turn would lead to future patterns of discrimination.” Id. at 12. 

That purpose is especially evident in the legislative history of Title VII's 
application in the education field. For example, there was concern that the 
credibility of the government’s promise to prohibit discrimination would be 
undermined by underrepresentation of minorities, particularly in education, 
law enforcement, and the administration of justice, because “these 
governmental activities * * * are most visible to the minority communities.” 
H.R. Rep. No. 238, 92nd Cong,, 1st Sess., at 17 (1971). See also S. Rep. No. 
415, 92nd Cong., 1st Sess., at 10 (1971). Congress was especially concerned 
with the role of education in curbing the prejudiced attitudes that lead to 
discrimination: 


It is difficult to imagine a more sensitive area than educational 
institutions, where the youth of the Nation are exposed to a multitude 
of ideas and impressions that will strongly influence their future 
development. 


Id. at 12. 

Pursuit of faculty diversity precisely advances the congressional goal of 
eliminating root causes of discrimination. First, a diverse faculty advances 
tolerance and lessens prejudice among students. And racial diversity 
uniquely performs this function in a way other pedagogical techniques 
cannot. See supra p. 17. Further, a diverse faculty facilitates recruitment 
and retention of a diverse student body and provides a support network for 
minority students. It thus makes possible the cross-racial student interac- 
tions that have additional positive effects on racial attitudes for all students. 
See supra pp. 6-7. For all these reasons, not only is appropriate diversity- 
based affirmative action in faculty employment decisions permitted under 
Title VII, but the statute’s core purposes are served by it. Accordingly, 
provided a diversity-based program does not unnecessarily trammel 
interests of non-minorities, it should be held consistent with Title VII. 
Weber, 443 U.S. at 208. 


IV. THIS COURT SHOULD REVERSE THE COURT OF APPEALS’ BROAD DENUNCIA- 
TION OF ALL DIVERSITY-BASED AFFIRMATIVE ACTION PROGRAMS. 


As amici have shown, diversity-based affirmative action programs can be 
structured to accomplish, and narrowly tailored to meet, compelling 
interests. As they have also shown, such programs can be designed to meet 
the goals of Title VII. For these reasons, the court of appeals’ broad rejection 
of all such programs should not stand. Instead, for several reasons, amici 
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urge the Court to decide only the validity of the program presented by this 
case. 

First, the record does not support creation of a per se rule here at all, even 
a rule holding that faculty diversity may never be a valid factor in a lay-off 
decision under Title VII. As amici have demonstrated, there may in fact be 
circumstances in which such action would be permissible. Under the 
established standards, the Court considers whether an affirmative action 
plan “unnecessarily trammel[s] the interests of the white employees.” 
Weber, 443 U.S. at 208; Johnson, 480 U.S. at 630. The court of appeals 
decided that because the Board’s decision resulted in Respondent being laid 
off, the decision necessarily violated Title VII for that reason alone. (Pet. 
App. at 46a.) However, there is no record here to support a determination 
that consideration of race as one factor in a lay-off decision would always 
result in a burden on a white employee sufficient to violate Title VII. For 
example, this case does not present the question whether a decision 
grounded in a more clearly defined policy would have been permitted. The 
majority of the court of appeals placed great weight on what it characterized 
as the policy’s “utter lack of definition and structure” in deciding that the 
Board’s decision unnecessarily trammeled Respondent’s interests. (Pet. 
App. at 44a.) This record simply does not support a conclusion one way or 
the other as to whether the law would be offended if a board of education 
or education institution systematically based its decisions on a clearly 
defined policy. 

Further, the Court should not decide that diversity can never be a 
permissible factor in a non-lay-off situation. If the Court found, for 
example, that the Board’s decision unnecessarily burdened Respondent’s 
interest in retaining her job, then the Court might on that basis find a Title 
VII violation. The related but different question whether a diversity-based 
faculty hiring or promotion decision would violate Title VII was not 
presented to the court of appeals in this case and, again, there is no record 
on which the court of appeals should have decided it here. See Wygant, 476 
U.S. at 282 (“hiring goals * * * do not impose the same kind of injury that 
layoffs impose”). 

A fortiori the Court should not decide whether diversity is a permissible 
goal for an affirmative action program involving students, under Title VI of 
the Civil Rights Act of 1964 or Title IX of the Education Amendments of 
1972. Indeed, even if the Court agreed with the broad holding below, this 
Court’s decision should be limited to the context of employment decisions 
under Title VII. That is because the Court’s precedents strongly support the 
permissibility of non-remedial affirmative action in decisions affecting 
students, under the Constitution, Title VI, and Title IX. Further, the factual 
context of college student-related decisions is so different from the facts 
presented in this case that it would be imprudent for the Court to settle “an 
issue of great national importance,” Texas v. Hopwood, 116 S. Ct. 2581 
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(1996) (mem.) (denying cert.) (opinion of Ginsburg, J., joined by Souter, J.), 
without benefit of an adequate record.° 

Similarly, the Court repeatedly has interpreted Title IX under the same 
principles as Title VI. See, e.g., Cannon v. University of Chicago, 441 U.S. 
677, 694-95 (1979); Grove City College v. Bell, 465 U.S. 555, 566 (1984); 
Franklin v. Gwinnett County Pub. Schs., 503 U.S. 60, 70-71 (1992). “Title IX 
was patterned after Title VI * * *.” Grove City, 465 U.S. at 566; Cannon, 441 
U.S. at 694. In Cannon, the Court noted that “the drafters of Title IX 
explicitly assumed that it would be interpreted and applied as Title VI had 
been during the preceding eight years.” 441 U.S. at 696. The Court has not 
addressed specifically the valid goals for affirmative action efforts based on 
gender under Title IX. Nevertheless, the commonality between Title VI and 
Title IX indicates that, at a minimum, Title IX does not proscribe affirmative 
action permissible under Title VI and the Constitution. Since student body 
diversity is an appropriate purpose for affirmative action under Title VI and 
the Constitution, that goal would also support affirmative action under Title 
IX.’ 

There are yet more reasons why the Court should reject the broad holding 
of the court of appeals and limit its decision to the facts of this case. The 
judicial and congressional endorsement of diversity as a legitimate goal in 
education has given rise to deeply settled expectations, on the part of 
institutions and students, that counsel against their reversal. See Planned 
Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 854, 856 (1992) 
(opinion of O’Connor, Kennedy, and Souter, JJ.). After the Civil Rights Act 
of 1964, universities and colleges throughout the nation initiated and 
enhanced efforts to increase minority student representation. In 1978, a 
majority of the Court agreed in Bakke that neither the Equal Protection 
Clause nor Title VI prohibits a university from establishing “affirmative 
action programs that take race into account.” 438 U.S. at 325 (Brennan, J., 





6. As noted, Justice Powell’s controlling opinion for the Court in Bakke declared that a 
university has a compelling interest in treating race as one of many factors relevant to 
admissions to secure for all students the educational benefits of student diversity. 438 U.S. at 
314 (opinion of Powell, J.); see also id. at 328 (Brennan, J., joined by White, Marshall and 
Blackmun, JJ., concurring in the judgment in part and dissenting in part). In Bakke and 
subsequently, the Court has made clear that “the reach of Title VI’s protection extends no 
further than the Fourteenth Amendment.” United States v. Fordice, 505 U.S. 717, 732 n.7 (1992) 
(citing Bakke, 438 U.S. at 287 (opinion of Powell, J.); id. at 328 (Brennan, J., joined by White, 
Marshall, and Blackmun, JJ., concurring in the judgment in part and dissenting in part); 
Guardians Ass’n v. Civil Serv. Comm’n of New York, 463 U.S. 582, 610-11 (1983) (Powell, J., 
concurring in the judgment); id. at 612-13 (O’Connor, J., concurring in the judgment); id. at 639- 
43 (Stevens, J., dissenting)). Therefore, in Bakke the Court implicitly held that student diversity 
is also a permissible goal under Title VI. 438 U.S. at 287. 

7. The United States government, through regulations implementing Title VI, supports 
voluntary efforts to create racial diversity in educational programs, even in the absence of a 
finding of prior discrimination. See 34 C.F.R. § 100.3 (b)(6){ii) (1996); 34 C.F.R. § 100.5(i) 
(1996) (regulations issued May 9, 1980); 20 U.S.C. § 7202 (West Supp. 1997); 34 C.F.R. § 280.1 
(1996); 20 U.S.C. § 7205 (West Supp. 1997); 34 C.F.R. § 280.1 (1996). 
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joined by White, Marshall, and Blackmun, JJ., concurring in the judgment 
in part and dissenting in part); id. at 320 (opinion of Powell, J.). Following 
that endorsement, affirmative action became an even more widely accepted 
and deeply integrated component of many college and university admis- 
sions strategies. 

These initiatives contributed to a substantial increase in minority 
attendance. In 1965, only 4.9% of college students ages 18-24 were African- 
American, the same proportion as in 1955. “Only in the wake of affirmative 
action measures in the late 1960s and early 1970s did the percentage of 
black college students begin to climb steadily (in 1970, 7.8 percent of college 
students were black; in 1980, 9.1 percent; and in 1990, 11.3 percent).” 
Affirmative Action Review: Report to the President 12 (July 19, 1995). Despite 
this progress, blacks and Hispanic-Americans are still substantially less 
likely to attend college than whites. American Council on Educ., Making 
the Case for Affirmative Action in Higher Education: What You Can Do to 
Safeguard Affirmative Action on Campus and in Your Community 15 (June 
1996). That disparity in turn has led to disparities in graduate enrollment 
and has impeded the institutions’ efforts to remedy persistent under- 
representation of minorities in the professoriate. See Deborah J. Carter & 
Reginald Wilson, Fourteenth Annual Status Report on Minorities in Higher 
Education 40 (Am. Council on Educ. 1996). 

For the Court now to reverse nearly twenty years of post-Bakke affirma- 
tive action in college admissions would have a devastating impact on 
minority representation on campuses, particularly but by no means 
exclusively at our leading institutions.° 


[I]f admissions decisions at [the nation’s most prestigious universities] 
were made on the basis of grade point averages and SAT scores, and 
without regard to race, perhaps 1 percent or 2 percent of all students 
accepted for admission to these schools would be black. Without the 
highly targeted push of affirmative action it appears that two thirds of 
the approximately 3,000 African-American freshmen now enrolled 
each year at the nation’s 25 highest-ranked universities would be 
denied admission to these schools. 


Robert Bruce Slater, Why Socioeconomic Affirmative Action in College 
Admissions Works Against African Americans, J. of Blacks in Higher Ed. 57, 
57 (Summer 1995) (citing Theodore Cross, Suppose There Was No Affirma- 





8. The experience of the University of Texas Law School after Hopwood v. Texas, 78 F.3d 
932 (5th Cir.), cert denied, 116 S. Ct. 2581 (1996), and the University of California after passage 
of Proposition 209 is arresting. Black applications to the University of Texas Law School 
dropped 42% in 1997. In California, black applications fell 8.2%, while overall applications 
increased. Peter Applebome, Universities Report Less Minority Interest After Action to Ban 
Preferences, N.Y. Times, Mar. 19, 1997, at B12. Three black students enrolled in the 1997-98 
entering class at the University of Texas Law School, compared to 31 in 1996-97. Peter 
Applebome, Affirmative Action Ban Changes a Law School, N.Y. Times, July 2, 1997, at A14. 
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tive Action at the Most Prestigious Colleges and Graduate Schools, J. of Blacks 
in Higher Ed. 44 (Spring 1994); Theodore Cross, What If There Was No 
Affirmative Action in College Admissions? A Further Refinement of Our 
Earlier Conclusions, J. of Blacks in Higher Ed. 52 (Autumn 1994)). 

For all these reasons, the Court should limit its ruling in this case to the 
particular Title VII lay-off situation presented, and should make clear that 
it is not forbidding all other uses of diversity in other contexts or under 
other statutes. 


CONCLUSION 


The Court should reverse the judgment below and hold that Title VII 
permits use of race as a factor in narrowly tailored faculty employment 
decisions to promote diversity. If the Court affirms the judgment, it should 
do so on the basis of the particulars of the record before it and should 
reverse the court of appeals holding that Title VII bans all non-remedial 
affirmative action. In any event, the Court should leave undisturbed settled 
law recognizing the legitimacy of pursuing diversity through narrowly 
tailored means in decisions involving students. 
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A REVIEW OF DAVID NICHOLS, 
CREATING A SAFE CAMPUS - A GUIDE FOR COLLEGE 
AND UNIVERSITY ADMINISTRATORS 


Annette Gibbs, Ph.D. 


Crime on campus, while not a new development, has moved from a 
minor disturbance to a major concern. Most of the nation’s 3700 college 
campuses are no longer considered sanctuaries or Ivory Towers isolated 
from other people. The author examines this topic in terms of contemporary 
American society and the resulting impacts on campus crime, the specific 
threats to a safe college campus, and the appropriate role of administrators 
in creating safe campuses. 

Numerous crime reports and research documents were used as core 
material for the book. Three in particular were: the Student Right-to-Know 
and Campus Security Act of 1990 (Public Law 101-542); The National 
Campus Violence Survey 1986, 1987, 1988, published by Towson State 
University’s Center for the Study of Prevention of Campus Violence, 
Towson, Md.; and Michael Clay Smith and Richard Fossey’s CRIME ON 
CAMPUS: LEGAL ISSUES AND CAMPUS ADMINISTRATION. 

American colleges and universities have witnessed transformations 
similar to the larger American society. The notion of the first college, 
Harvard in 1636, through Colonial times, to the early 20th century’s isolated 
“college in the pines,” has been replaced by today’s higher education multi- 
billion dollar industry. Numerous societal factors have impacted 
contemporary colleges and universities. These include “increased 
enrollments, increased endowments, the Vietnam War, the Civil Rights 
movement, the popularity of recreational drug use, a social revolution, and 
program adaptations for non-traditional students . . . [and] [p]erhaps the 
most influential impact was federal funding.”* The author laments that 
along with the Internet, new technology, curricula, and an erratic economic 
and political environment, crime and violence also have found their way to 
college campuses. Indeed, crime on campus, now underscores the reality 
that the “hallowed halls of ivy,” if they ever were, are no longer immune to 
the abusive activity, crime, and violence of the modern American society. 





* Annette Gibbs is the Linda K. Bunker Professor and Director of the University of 
Virginia Curry School's Center for the Study of Higher Education. 

1. DAVID NICHOLS, CREATING A SAFE CAMPUS: A GUIDE FOR COLLEGE AND UNIVERSITY 
ADMINISTRATORS 5 (1997). 
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Campus crime, moreover, is a documented reflection of contemporary 
crime in America. 

Creating a safe campus, therefore, should be a primary objective of 
college and university administrators *n order to achieve institutional goals, 
attract those students the institution find compatible with its mission and 
the faculty the institution wants to facilitate that mission. In essence, to 
create a safe campus is not only a strategy to achieve the college’s mission 
but also a requirement for “sustain[ing] a climate where academic and social 
growth can occur.”” The reader of this volume will conclude, while reading 
the first several pages, that this is the purpose of the book. 

Acknowledging that many college and university administrators, until 
recently, managed to avoid the negative impacts of crime and violence by 
not always reporting it to the campus community or to the general public, 
the author claims further that such reluctance by these college officials 
perpetuated the myth that their institutions were sanctuaries immune to 
crime. Whatever the situation of the nation’s individual campuses, such 
behavior will now be more difficult with the passage of the Student Right- 
to-Know and Campus Security Act. This law mandates that all post 
secondary institutions participating in federal student aid programs must 
compile, publish, and distribute crime statistics and relevant institutional . 
policies. 

Although campus crime is on the increase, the author emphasizes that it 
should not be considered rampant. In fact, most campus reports denote 
that larceny/theft, crime against property, and disorderly conduct, 
(including e.g., drunkenness), constitute most crime. Incidents of more 
serious crimes such as rape, murder, and aggravated assault appear to be 
relatively infrequent on many campuses. * One of the more disturbing 
aspects of contemporary campus crime is that most crime on campus and 
adjacent to college grounds is perpetrated by students against students. 
Numerous studies confirm that around 80 percent of campus crimes are 
committed by a student toward another student.* Even so, violent crime on 
campus is on the increase. In a typical year, the nation’s campuses will 
witness more than 36,000 violent assaults, 7,500 sexual assaults, dozens of 
homicides, and approximately 200,000 thefts plus other crimes of violence 
which mirror the likewise alarming number of felonious crimes being 
perpetrated in virtually every community in America.* 

The issue for governing boards and institutional officials is to design and 
implement policies which make clear to all that crime will not be tolerated 
and that administrative practice reinforces the philosophy and purpose of 
the policies. How can this “tall task” be achieved? 





. Fd-et1s. 
. Id. at 15. 
. Id. at 16. 
. Id. at 17. 
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The author advocates a collaborative approach for dealing effectively 
with campus crime and student misconduct. This comprehensive effort 
includes far more participation and involvement of campus constituencies 
than just the campus police or campus security officials. The approach 
“rests on the concept that all campus officials as well as students should 
share the responsibility for creating a safe campus.” To begin, the author 
calls for active participation and direct involvement of student affairs 
officials, housing staff, faculty, counselors, campus health personnel, and 
local law enforcement, as well as the campus police and security officials. 
The most important component of the collaborative model is the sharing of 
information, ideas, and problem-solving approaches among participants. 

The collaborative approach focuses on “effective policies and practices 
[that] eliminate opportunities for criminal misconduct.”” An example of the 
author’s model for reducing violence-related incidents would be to 
discourage students from bringing guns to campus or from resorting to 
violence by (a) vigorously punishing students for violent behavior, (b) 
counseling students in conflict resolution, and (c) developing and 
implementing programs which educate students about guns and violence. 
To reach this level of effectiveness, obviously, would require a team-based, 
holistic approach by people throughout the campus to create awareness, 
draw consensus, and design campus-wide policies and programs. 

Noteworthy examples and illustrations of successful collaborative 
approaches at higher education institutions are given. The University of 
Minnesota is cited for its progress in reducing theft and vandalism. 
Michigan State University, Penn State-Erie, and Jacksonville State, as well 
as several anonymous colleges are described as successfully employing 
collaborative models to deter crime on campus. The primary crimes 
targeted by these institutions were sexual assault, date rape, and general 
civil disturbance. 

One of the strengths of this volume, in addition to the specifics of the 
holistic, collaborative approach, is the author’s attention to and emphasis 
on communication among the necessary constituencies for creating a safe 
campus. A communications guide is presented for delineating information 
transferal modes and patterns. In addition, the communications guide can 
enhance the public relations component of ‘town and gown’ by fostering 
more positive and more constructive relationships between the two, 
according to the author. 

This book is “must-read” for all college administrators concerned directly 
or indirectly with campus safety. This means ALL student affairs 
practitioners, auxiliary service officials, academic directors and deans 
(academic classes, labs, etc. are not immune to crime, for example), college 
presidents, and governing board members. The volume provides a 
constructive philosophical, pragmatic, and content-focused depiction of 





6. Id. at 153. 
7. Id. 
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what needs to be done to ensure that students, faculty, staff, and visitors can 
participate to the fullest extent in a campus community where the entire 
administrative structure intentionally ‘paves the way’ for creating and 
maintaining a safe campus environment. 

Perhaps the primary weakness, or omission, of this work is that the 
potential contribution of institutional legal counsel is not approached with 
the same definitive and descriptive explanation as the roles of other 
institutional officials. For example, the author defines the involvement and 
specific participation of campus judicial administrators and local court 
officials in the collaborative model but omits the worth, and perhaps 
necessity, of institutional legal counsel in drafting policies that take into 
consideration appropriate city, county, state, and federal law. Creating a 
safe campus involves institutional policies and administrative practice that 
are both educational in nature and meet the legal mandates which 
encompass the campus. 








BOOK REVIEW 





A REVIEW OF ROBERT M. O’NEIL, 
FREE SPEECH IN THE COLLEGE COMMUNITY 


J. W. Torke’ 


This is a very good and useful book. In it, author Robert O’Neil brings 
considerable experience’ and expertise” to bear on a broad array of free 
speech problems arising within the college and university setting. He writes 
with clarity, care, and good sense. The book will serve as a good 
introduction to the problems for the general reader as well as a manual for 
university counsel. At another level, it is an examination of the role free 


speech plays in shaping the modern university’s faith in the undiluted good 
of knowledge. 


I. 


In its most straightforward aspect, the book is a catalog of free speech 
problems. Each chapter is devoted to a related cluster of First Amendment 
puzzles as they are likely to emerge on a university and college campus. 
Each such topic is introduced by a story told in memorandum form by a 
university official seeking advice from counsel. The discussion that follows 
takes the form of counsel’s response. This format gives a lively immediacy 
to the chapters and a nice focus to the discussion of law and policy which 


follows. In the ten key chapters, Professor O’Neil wrestles with university 
speech codes, the speech rights of faculty in and out of the classroom, the 
effects of burgeoning technology on free speech, the problem of off-campus 
speakers, the rights of student associations, the status of the student press, 
freedom in research, religious speech on campus, and the special status of 
private schools. His discussion of each is straightforward and lawyerly. He 
draws upon principal cases and offers practical guidelines for campus 





* Professor of Law, Indiana University School of Law, Indianapolis. J.D., University of 
Wisconsin, 1968. 

1. O’Neil is presently Professor of Law and the Director of the Thomas Jefferson Center 
for the Protection of Free Expression at the University of Virginia. He has previously served as 
President of the University of Virginia and of the University of Wisconsin, and as Chancellor 
of Indiana University’s Bloomington campus. 

2. O’Neil has written widely on freedom of expression. Among his publications are THE 
RIGHTS OF PUBLIC EMPLOYEES: THE BASIC ACLU GUIDE TO THE RIGHTS OF PUBLIC EMPLOYEES (2d 
rev. ed. 1993); CLASSROOMS IN THE CROSSFIRE: THE RIGHTS AND INTERESTS OF STUDENTS, PARENTS, 
TEACHERS, ADMINISTRATORS, LIBRARIANS AND THE COMMUNITY (1981); THE COURTS, THE 
GOVERNMENT, AND HIGHER EDUCATION (1972); Artistic Freedom and Academic Freedom, 53 LAW 
& CONTEMP. PROBS. 177 (1990). 
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administrators—all this without the encumbrance of footnotes.’ Because he 
is dealing with “moving targets,”* his discussion must necessarily become 
dated, but it is never obsolete. He frames the basic issues and informs our 
vision so that we can anticipate and digest the future. 

Chapter II, “The Outspoken University Professor,” provides a good 
example of his approach. It begins with a series of vignettes depicting 
recurrent problems such as the anthropologist who tells his freshmen class 
that “women have smaller brains than men and that gay men prefer jobs 
with women supervisors,” or the philosopher who writes that “the average 
black is less intelligent than the average white,”® or the English professor 
who recommends sex between faculty and students, at least for those female 
students who have “unnaturally prolonged [their] virginity.”” Following a 
consideration of general principles and authorities, the discussion turns to 
a variety of related problems and actual cases, among them the notorious 
disputes involving Michael Levin, who, in fact, did venture publicly to 
question the relative intelligence of African Americans,” Lionel Jeffries, the 
City College of New York Chair of the African Studies Department whose 
attacks on Jews were so inflammatory as to provoke response from the 
highest levels of state and national government,’ and Donald Silva, whose 
sin was the use of sexually suggestive analogies in his writing classes.’ 
O’Neil then provides us with a set of factors to guide university officials or 
faculty faced with comparable problems of academic freedom in the 
classroom. We should ask: Is the speech aimed or targeted at particular 
persons within the class? Are the faculty member's personal views 
dominant and persistent? What is the tone of the comments? Are they 
relevant to the subject matter? Is the class required? Elective? For 
freshmen? Majors? Are the comments within the instructor’s professional 





3. Following the main text, a section on “Sources and References” provides a brief and 
adequate bibliographic note for each chapter. There is also an index. 

4. The author himself described his subjects as “moving targets.” Robert M. O'Neil, 
Address at the Indiana University Press 100th Anniversary Banquet (Apr. 28, 1997). Already, 
decisions have come down since publication which answer some of the uncertainties he 
ponders. For example, in Chapter III, “Free Speech and New Technologies,” O’Neil’s discussion 
of pornography on the Internet hasn’t the advantage of Reno v. American Civil Liberties Union, 
117 S. Ct.. 2329 (1997) (invalidating several provisions of the Communications Decency Act of 
1996 which were intended to protect minors from “indecent” and “patently offensive” materials 
relating to sex); see also, Zeran v. America Online, Inc., 958 F. Supp. 1124 (E.D. Va. 1997), 
which treats of the liability of an Internet provider for defamatory statements of subscribers, a 
problem which O’Neil discusses in Chapter III, “Free Speech and New Technologies.” 

5. ROBERT M. O’NEIL, FREE SPEECH IN THE COLLEGE COMMUNITY 27 (1997) jhereinafter 
O’NEIL]}. 

6. Id. 

ee 

8. Levin v. Harleston, 770 F. Supp. 895 (S.D.N.Y.), affd. in part, vacated in part, 966 F.2d 
85 (2d Cir. 1992). 

9. Jeffries v. Harleston, 820 F. Supp. 741 (S.D.N.Y.), affd. in part, vacated in part, 21 F.3d 
1238 (2d Cir. 1994), on remand to, 52 F.3d 9 (2d Cir. 1995). 

10. Silva v. University of New Hampshire, 888 F. Supp. 293 (D.N.H. 1994). 
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expertise?’ These straightforward questions seem well-sharpened for 
sketching the boundaries of permissible expression by faculty in their 
teaching role. 

Each of the other chapters is structured in a similar fashion and each 
contains comparably useful insights. For example, his taxonomy of campus 
speech codes, which distinguishes between those framed upon a “fighting 
words” model,” those informed by a central concern for emotional dis- 
tress, and those premised on the evils of discrimination,” is a useful 
starting point for analysis. His discussion of the singular challenges which 
computer and network technology present is imaginative,” and he deftly 
untangles the often complex and ambiguous status under state and federal 
constitutions of “private” schools.” 

His pervading voice is that of explicator and advisor rather than 
advocate. His focus, therefore, is on the law in action rather than upon 
theory and critique. He is never dogmatic. On its ground floor, then, this 
is a practical guidebook. 


Il. 


At another level, however, the book represents an approach to freedom 
of speech that cuts across the law on a somewhat different plane than most 
analyses do. The most commonplace analyses focus on a particular type of 
speech—obscenity, hate speech, libel, fighting words, etc., and, as we have 
seen, O’Neil does treat of such discrete topics. His broader field of view, 
however, takes in the place, the singular context; his is an analysis of how 


speech should operate within a particular forum-the college or university. 
In Lehman v City of Shaker Heights,” Justice Blackmun observed that, 


the nature of the forum and the conflicting interests involved [remain] 
... important in determining the degree of protection afforded by the 
[First] Amendment to the speech in question.” 


This observation is but a recognition of the common sense notion that, 


[T]he truth is that open spaces and public places differ very much in 
their character, and before you could say whether a certain thing could 





. O”NEIL, supra note 5, at 44-51. 

. See id. at 8. 

. See id. at 9. 

. See id. at 10. 

. See id. at 52-76. 

. See id. at 218-39. 

. 418 U.S. 298, 94 S. Ct. 2714 (1974). 
. Id. at 302-03, 94 S. Ct. at 2717. 
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be done in a certain place you would have to know the history of the 
particular place.” 


While the Supreme Court has traditionally been sensitive to the importance 
of the forum, its efforts to provide a general analytic have not been very 
successful. In Perry Education Association v Perry Local Educators’ 
Association,”° Justice White offered a three-tier forum classification: 

1) “places which by long tradition or by government fiat have been devoted 
to assembly and debate;” 2) “public property which the state has opened for 
use by the public as a place of expressive activity;” and 3) “public property 
which is not by tradition or designation a forum for public 
communication.””* The degree of regulation to be tolerated varies according 
to the nature of each forum, so the characterization of the forum sets the 
stage for analysis. While the concept of the forum is therefore vital to First 
Amendment analysis, the sort of gross division suggested by the Court in 
Perry has not been very helpful. Dissatisfaction on the Court itself surfaced 
in Justice Kennedy’s separate opinion in International Society for Krishna 
Consciousness, Inc. v Lee.”” Justice Kennedy’s dissatisfaction with the three- 
tier approach to forum analysis rested in part on its seeming incapacity to 
absorb new public fora as the social environment changes. In its place, he 
suggested a more fact-sensitive approach: 


If the objective, physical characteristics of the property at issue and the 
actual public access and uses which have been permitted by the 


government indicate that expressive activity would be appropriate and 
compatible with those uses, the property is a public forum.” 


This sort of functional or compatibility test avoids the rather static, wooden 
approach of the three-tier test.” 

Forum analysis is in itself not a solution to free speech issues. 
Nevertheless, it is an essential preliminary sorting device the necessity for 
which is rooted in common sense and the aim of which is the identification 
of the peculiarities of the place or context as they affect the competing 
speech and governmental interests. Thus, courts are apt to consider the 
nature of the forum almost, as it were, instinctively; and thus often without 
explicit discussion. 





19. Id. at 302, 94 S. Ct. at 2717 (quoting Lord Dunedin, in M’ara v. Magistrates of 
Edinburgh, [1913] Sess. Cas. 1059, 1073-74). 

20. 460 U.S. 37, 103 S. Ct. 948 (1983). 

21. Id. at 45-6, 103 S. Ct. at 954-55. 

22. 505 U.S. 672, 693, 112 S. Ct. 2711, at 2715 (1992) (Kennedy, J. concurring, joined in 
relevant parts by Justices Blackmun, Stevens, and Souter). 

23. Id. at 698, 112 S. Ct. at 2718. 

24. For criticism of the traditional approach, see, e.g., Daniel A. Farber & John E. Nowak, 
The Misleading Nature of Forum Analysis: Content and Context in First Amendment Adjudication, 
70 VA. L. REV. 1219 (1984). 





1998] BOOK REVIEW 703 


While the concept and importance of the forum has not been neglected 
in the literature,” thorough analyses of particular fora are less frequent. For 
a practicing lawyer, that is, for someone faced with the daily recurring 
problems of a real client, forum-specific approaches such as O’Neil’s, are 
probably most helpful. Throughout, as he discusses specific types and 
episodes, his discussion is informed by a consciousness of the singular 
nature of the university as forum. Thus, in a typical passage he asks, “to 
what degree (if any) is the public college campus legally different, for 
speech purposes, from the park or the streets?” And at a later point he 
concludes that “a university is preeminently an open forum... .””” This 
forum attentiveness gives O’Neil’s text a particular rootedness and utility. 
But it also introduces a third and broader level of analysis. Seeing the 
university as a special free speech forum invites us to consider the very idea 
of a university. 


Ill 


While O’Neil’s book is not, and is not intended to be, a fully elaborated 
idea of the university such as Newman’s eponymous text,” his topic, 
freedom of speech, properly may be seen as the vital center of the modern 
institution of the university dedicated to the untrammeled pursuit of 
knowledge. Quite explicitly, O’Neil has in mind “the very nature of a 
university as a place of free inquiry.” This is a vision widely shared. 
Thus, the religion scholar Jaroslav Pelikan, in one of the more recent essays 
on the nature of the university, speaks of “freedom of inquiry” as the “very 


heart” of a university,*° and describes the “fours legs of the university” as 
comprising, 


the advancement of knowledge through research, the transmission of 
knowledge through teaching, the preservation of knowledge in 





25. For useful collections of cases and articles, see generally, WILLIAM W. VAN ALSTYNE, 
FIRST AMENDMENT: CASES AND MATERIALS 420-614 (2d ed. 1995); STEVEN H. SCHIFFRIN & JESSE 
H. CHOPER, THE FIRST AMENDMENT: CASES, COMMENTS, QUESTIONS 387-425 (2d ed. 1996). 

26. O’NEIL, supra note 5, at 91-92. See also, id. at 92. His sensitivity to the peculiar nature 
of the forum involves two levels when he discusses the Internet in the university context. Id. 
at 57, 59, 61, 64. 

27. Id. at 241. O'Neil points out that while in the main the special nature of a university 
pushes in favor a broad freedom, in certain matters, freedom of speech may be more restricted. 
For example, the standards regarding plagiarism are properly stricter. So also access to certain 


28. JOHN HENRY NEWMAN, THE IDEA OF A UNIVERSITY: DEFINED AND ILLUSTRATED (1976) 
(originally published in 1852 and 1859) [hereinafter NEWMAN]. 

29. O’NEIL, supra note 5, at 22, 241-42. 

30. JAROSLAV PELIKAN, THE IDEA OF THE UNIVERSITY: A REEXAMINATION 30 (1992) [hereinafter 
PELIKAN]. Pelikan introduces his book as a “dialogue with John Henry Newman.” Id. at 3. His 
book contains a thorough bibliography of writing on the nature and state of the modern 
university. Id. at 213-29. 
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scholarly collections, and the diffusion of knowledge through 
publishing... .** 


With Newman, Pelikan sees “knowledge its own end” as the underlying 
rationale of a university education.” The pursuit of knowledge as a human 
good has, of course, been one of the great currents of the Western faith from 
Aristotle®* to the modern natural law philosopher, John Finnis.** This faith 
is so much a part of the orthodoxy that to bring it into question seems 
outlandish, out of bounds, even heretical. Roger Shattuck observes: 


Today, the principle of open knowledge and the free circulation of all 
goods and ideas have established themselves so firmly in the West 
that any reservations on that score are usually seen as sane and 
intellectually reactionary.” 


It is the university that has become the very cathedral of our faith in the free 
pursuit of knowledge- the citadel of science and art, the nerve center of our 
information society. Where once we spoke simply of freedom of speech, a 
concept that Thomas Emerson raised to the center of a “system of freedom 
of expression,”** now we think of free speech as the crucial engine of our 
modern information age, at the center of which stands the university.*” So 
when O'Neil talks of “free speech in the college community” he is talking of 
the life’s blood of the modern university. 

Like all great institutions, like the Church which the university has in 


some senses replaced as the defining center of our culture, the university, 
its unqualified avowals to the contrary notwithstanding, does set limits to 
its central task; does, in a couple of words, know heresy and punish 
blasphemy. And, in a real sense, these are O’Neil’s concerns as he seeks to 
sketch the boundaries of free speech in the university, for as the university 
official whom O’Neil quotes warns, “this University will not tolerate... 





31. Id. at 16-17. 

32. Id. at 32. This is the title of one of the several discourses contained in Newman's book. 
NEWMAN, supra at note 28. 

33. The opening line of Aristotle’s METAPHYSICS is “All men possess by nature a craving for 
knowledge.” 

34. See JOHN FINNIS, NATURAL LAW AND NATURAL RIGHTS (1980), especially Chapter III: A 
Basic Form of Good: Knowledge. 

35. ROGER SHATTUCK, FORBIDDEN KNOWLEDGE: FROM PROMETHEUS TO PORNOGRAPHY 167 
(1996). Shattuck, drawing upon a parallel strain in Western culture which warns of the danger 
of knowing some things, dares to raise questions about the pursuit of knowledge as unqualified 
good. 

36. See THOMAS I. EMERSON, THE SYSTEM OF FREEDOM OF EXPRESSION (1970). 

37. But cf. PELIKAN, supra note 30, at 48. Pelikan is concerned that we not confuse the 
broad trust of the university with our First Amendment for the university’s trust transcends the 
particularities of the United States’ Constitution. This is a proposition with which I do not 
disagree. 
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intolerance.”* In a true sense, O’Neil’s book is a guide for policing the 
borderlands of the modern university’s tolerance. 

That, despite its oft-expressed strong commitment to the open pursuit of 
knowledge and freedom of expression, the modern university observes the 
traditional ground of heresy is revealed by statements such as that which 
O’Neil quotes from the University of Michigan’s Board of Regents 
proclaiming that no research would be permitted that would be “detrimental 
to the welfare of mankind.”*” Lurking in such honorable sentiments is the 
view that “there are truths so firmly settled that they may not be 
challenged.” Or, more broadly, that, 


there are some scholars whose values and views are so dangerous or 
so at variance with the prevailing ethos of the academic community that 
they may not be allowed to use external support in pursuit of certain 
subjects for fear of what they may find or what use they would make 
of those findings.** 


In that light, it is not difficult to imagine all sorts of heresies, and O’Neil 
provides many examples of university officials grappling with the kind of 
tension which is inevitable in a university setting. Perhaps the easiest cases 
are those involving the presentation of theories untenable in the light of 
modern science: flat earth theories, or, perhaps somewhat more prob- 
lematic, Genesis-based creationism,” or, the denial of the Holocaust.“ Here, 
presumably, we have some hard facts. Decidedly more problematic are the 


cases of political or philosophic theory laced with racism. His chapter on 
“The Constitution and the Off-Campus Speaker” begins with the example 
of Khalid Abdul Muhammad, whose anti-semitic speech in 1993 at Kean 





38. O’NEIL, supra note 5, at 145. The same sort of unintentional irony appears in the memo 
of one of O’Neil’s fictional university officials seeking help from counsel to curb a student 
newspaper planning to publish data on minority academic performance: “I can’t abide 
censorship, but there must be some way to stop this disaster.” Id. at 124. This sort of tension 
between a commitment to civil liberties and a revulsion at certain types of objectionable 
behavior which university officials must often feel also in appears in a view attributed to an 
Indiana University official faced with a group of fraternity members whose scavenger-hunt list 
contained items showing a certain insensitivity to racial and sexual sensibilities. The official 
“said ... that he would prefer immediate expulsion but that he recognizes the students are 
guaranteed due process.” Barb Albert, Group’s Call for Expulsion of IU Fraternity: ‘Scavenger 
Hunt’ Causes Controversy, INDIANAPOLIS STAR, Oct. 22, 1997, at B1. As the sheriff said, “Give’em 
a trial and then hang’em.” Id. at A1. 

39. O’NEIL, supra note 5, at 177. 

40. Id. at 178. 

41. Id. at 178 (emphasis added). It should be noted that O'Neil rejects this view. He 
follows the above language with this statement: “to state the premises is to refute them... .” 
Id. 

42. Id. at 49. 

43. At several points, O’Neil discusses the case of Arthur Butz, Northwestern University 
professor of electrical engineering who has promoted this view. E.g., id. at xi, 49, 124. 
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College in New Jersey shocked so many.“ The racialist views of professors 
Lionel Jeffries, Ernest Dube, and Michael Levin, previously discussed,®* 
present comparable dilemmas. Perhaps the most troublesome cases have to 
do with faculty research, especially research funded by outside sources. For 
example, the funding of research into racial differences seems to many a 
search for forbidden knowledge, knowledge which many Americans, 
sensing that pure research almost never remains pure, that the move from 
theory to application is quite inexorable, quite simply distrust or do not 
want.” Plainly, racist views are heretical in late Twentieth Century 
America; they represent an impermissible choice. 

The university will also seek to enforce its concept of blasphemy. 
Modernly, such vestige of criminal blasphemy as has survived in Anglo- 
American law is defined as speech, 


so scurrilous, abusive or offensive as to outrage the feelings of any 
member of or sympathizer with the Christian religion .. . [that] would 
tend to lead to a breach of the peace.“ 


Readers familiar with the First Amendment concept of “fighting words,” 
words “which by their very utterance inflict injury or tend to incite an 
immediate breach of the peace,”” will recognize that blasphemy is a special 
form of fighting words. We suppose that our First Amendment has done 
away with the crime of blasphemy, and so it probably has in its traditional 
religious form. But the general concept is alive. And what is the effort to 


cleanse the university of hate speech but an effort to outlaw a particular 
form of “fighting words,” words in their nature so shocking and offensive as 
to be beyond the pale, or, in the fullest sense, blasphemous?” This notion 
is reinforced in O’Neil’s insightful discussion of the peculiar problem of 
graphic art as free speech makes clear, on most university campuses, the 
forbidden has more to do with racial and sexual prejudice—or taste—than 





44. Id. at 77. 

45. Id. at 31-42. See discussion supra, notes 8-10. 

46. See SHATTUCK, supra note 35, at 178-183. 

47. O’NEIL, supra note 5, at Chapter VIII, “Academic Research and Academic Freedom.” 
This Chapter also contains a useful discussion of the “scholar’s privilege.” Id. at 179-184. 

48. LEONARD W. LEvy, BLASPHEMY: VERBAL OFFENSE AGAINST THE SACRED FROM MOSES TO 
SALMAN RUSHDIE 543 (Alfred A. Knopf, Inc., 1993) (quoting Alan King-Hamilton, Q.C., And 
Nothing But the Truth, 177-78 (London, 1982)). The English have refused to extend the crime 
to attacks upon Islam. Id. Chapter 27, “The Rushdie Affair: Should All Religions Be Protected 
or None?” 

4S. See, the often-quoted statement of Justice Murphy in Chaplinsky v. New Hampshire, 
315 U.S. 568, 571-72, 62 S. Ct. 766, 769 (1942). 

50. See, e.g., R.A.V. v. St. Paul, 505 U.S. 377, 112 S. Ct. 2538 (1992). 

51. See supra text accompanying notes 12-16, discussing campus speech codes. 
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with the erotic or obscene which the community-at-large is apt to find most 
offensive.” 


IV 


Inevitably, there is a nit or two to pick. For example, as comprehensive 
as the book is, there is one problem besetting college campuses which is not 
addressed: the matter of the university’s obligation to protect unpopular 
speech, that is, to prevent the “heckler’s veto” from driving out messages 
unwelcome to some. While O’Neil is alert to the analogous problem in the 
context of art,°* and does discuss the theft of student newspapers by 
students opposed to its contents—he concludes that the university has no 
responsibility to protect against or punish such theft**—he never discusses 
the issue in what might be its most egregious form—the hooting down of the 
unpopular government official or other non-university speaker invited to 
speak on campus. This sort of silencing of lawful speech by what is often 
a small, raucous, self-righteous minority has done as much as anything to 
promote attacks on “political correctness” at universities that have become 
so trendy.” 

In tone O’Neil steers a middle course; yet, in the end, he most often 
recommends that we err on the side of free speech.** Thus, in questioning 
the very wisdom of speech codes, he shows an alertness to the essence of 
free speech too often forgotten by others bent on promoting campus 
harmony: “There is a fundamental dissonance between controlling words 
and the very nature of a university as a place of free inquiry.””” 





52. O’NEIL, supra note 5, at 144-67, ch. VII, “Artisitic Freedom On Campus.” As O’Neil 
explains, the graphic arts do not fit neatly into traditional First Amendment analysis. First, the 
sense in which painting, for example, has a “message,” distinguishes it from the more usual 
form of “speech,” the written or spoken word. Second, the classic notion that the usual remedy 
for speech is more speech, seems hardly efficacious when dealing with the graphic arts. Id. at 
151. 

53. Id. at 157. O’Neil quotes from the American Association of University Professors 1990 
statement at the Wolf Trap Conference. 

54. Id. at 137. 

55. See, e.g., ROGER KIMBALL, TENURED RADICALS: HOW POLITICS HAS CORRUPTED OUR HIGHER 
EDUCATION (1990). PELIKAN, supra note 30, at 191, contains a useful bibliography. 

56. In that light, the book contains some puzzling statements. For example, he is “startled” 
that a court should recognize that fraternities should have rights of free expression. O’NEIL, 
supra note 5, at 120. His suggestion that “special programs” might be considered as a means 
of promoting tolerance may strike some as ominous. Id. at 25-6. It seems surprising that he 
should suggest that “even a single disclosure in the classroom of one’s own religion may be once 
too many ....” Id. at 45. His statement that a Catholic diocese could not require that custodial 
personnel be Roman Catholic seems to overlook Corporation of the Presiding Bishop of the 
Church of Jesus Christ of the Latter-Day Saints v. Amos, 483 U.S. 327, 107 S. Ct. 2862 (1987). 
O’NEILL, supra note 5, at 210. Nor is it clear why application of a campus speech code to protect 
the sensibilities of Christians should be considered “improbable, almost certainly unintended.” 
Id. at 14. 

57. Id. at 22. 
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O’Neil’s book then, operates usefully at several levels—as a guide to the 
real problems which campus officials are facing; as a comprehensive 
analysis of a particular speech forum and a research agenda for First 
Amendment scholars, and, finally, as a depiction of an institutional culture 
and its limits. It displays throughout a happy merger of experience, 
knowledge, and common wit which makes it a worthwhile text for a wide 
variety of readers. 
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